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THE PRESUMPTION OF INNOCENCE IN CHINA: 
THEORETICAL DEBATES AND PRACTICAL PROBLEMS 

Guo Zhiyuan 

Abstract 

The presumption of innocence has long been regarded as a golden 
rule of criminal procedure law across the world. Many countries have 
recognized this principle in their criminal procedure laws or 
constitutional laws. As one of the most important protections for the 
accused in criminal proceedings, this principle has also been listed 
among the minimum standards for a fair trial in many international 
treaties. This paper explores how the presumption of innocence is 
understood and debated among Chinese academics, and how it is 
gradually adopted and slowly implemented in China. This paper 
begins its discussion by reviewing a high-profile case in China and 
providing a brief introduction of the presumption of innocence. Part 
I gives a historical overview of the presumption of innocence debates 
in China. Part II analyzes the Chinese legal framework relating to the 
presumption of innocence. Part III discusses some ongoing debates 
surrounding the presumption of innocence among Chinese 
academics, i.e., right to silence, illicit enrichment provisions, etc. Part 
IV explores how the presumption of innocence principle is 
implemented in Chinese criminal justice practice and identifies some 
contributing factors for the poor implementation.  Part V concludes 
the paper with some proposed reforms on better implementing the 
principle of the presumption of innocence in China. It also points out 
the emerging new challenges brought about by the current criminal 
justice reforms. 

Key Words: the presumption of innocence, wrongful conviction, 
criminal procedure, right to silence, privilege against self-
incrimination, illicit enrichment provision. 

I. BACKGROUND: ZHANG YUHUAN’S CASE AND THE PRESUMPTION OF 
INNOCENCE   

In August 2020, the exoneration of a Chinese man, Zhang Yuhuan, 
captured enormous attention from home and abroad. Zhang was previously 
convicted of murdering two children in his village and was found not guilty 
after spending 26 years in custody and fighting a long-running legal battle to 
overturn the conviction. Zhang Yuhuan is surely not the first exonerated 
Chinese prisoner, but his case made the longest conviction that has been 
overturned so far because he was kept in custody for 9,778 days since October 
1993. 
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According to the media report,1 two boys were found dead in Nanchang, 
Jiangxi province on October 24, 1993. At the preliminary investigation, the 
police suspected Zhang Yuhuan, the victims’ neighbor, of killing the two boys2 
and took him into custody on October 27, 1993. After being kept (and tortured) 
for a few days at the police station, Zhang Yuhuan made two confessions on 
November 3 and November 4, 1993, respectively. Based on his own 
confessions and some other far-fetched evidence,3 Zhang was convicted of 
intentional homicide and was sentenced to death with a two-year reprieve4 in 
1995 at Nanchang Intermediate People’s Court. Zhang Yuhuan recanted his 
two confessions at trial, contending that he was tortured by the police and 
therefore made involuntary confessions. Two months later, at the appeal of the 
defendant, the Higher People’s Court of Jiangxi Province ordered a retrial and 
withdrew the verdict due to unclear facts and the lack of evidence. The retrial 
was eventually held six years later in November 2001, the original judgment 
was upheld, and a later appeal was rejected. Zhang Yuhuan was sent to prison 
where he spent almost 27 years. 

However, Zhang and his family insisted on his innocence and sent hundreds 
of complaint letters5  and visited all levels of courts and other government 
bodies to fight for Zhang’s release. In March 2019, 25 years after the initial 
verdict, the Jiangxi Higher People’s Court reopened the case to re-examine the 
evidence. Zhang’s attorney defended him, stating that the evidence found at the 
crime scene was insufficient to prove him guilty. The prosecutor who appeared 
in court also admitted that the two confessions made by Zhang in 1993 had 

 
 1 Convicted child murderer ‘not guilty’ after 26 years in jail, GLOBAL TIMES, 
https://www.globaltimes.cn/page/202008/1196726.shtml (last visited Dec.15, 2022). See also the case of 
Zhang Yuhuan, https://baike.baidu.com/item/张玉环案/22677918 (last visited Jan. 30, 2022). 
 2 The suspicion came from the so-called abnormality that Zhang Yuhuan claimed to have returned to his 
house three times on the day when the two victims were killed, but no witnesses have seen him returning home 
on two occasions. Of course, Zhang couldn’t find alibi for the murder, either. 
 3 In addition to two inconsistent confessions, the police collected a jute bag from the crime scene that was 
alleged to carry the two victims to the reservoir where they were dumped, the police also found some scratches 
on Zhang Yuhuan’s hands, which could be caused by the two young victims during the struggle. All the above-
mentioned evidence had problems. Although Zhang Yuhuan made two confessions on two consecutive days, 
the two confessions were not consistent in many aspects such as the location, weapon, and the process of the 
murder. It’s easy to raise suspicion about the veracity of these confessions, especially considering the 
involvement of torture during interrogations. The jute bag was included as evidence because the police found 
jute fiber on Zhang Yuhuan’s clothing. Although according to the description of Zhang’s wife, the jute bag 
found at the crime scene did not match the one in Zhang’s house, there were many such kind of jute bags in 
the village, the police still insisted that it belonged to Zhang Yuhuan. The scratches on Zhang Yuhuan’s hands 
were also problematic. Because the police did not run any DNA testing, it’s likely that Zhang Yuhuan got the 
hand scratches from others. 
 4 There are two types of death penalty decision in China. One is death penalty with instant execution, the 
other is death penalty with a two-year reprieve. In the latter cases, the convicted serves the two years in prison. 
If the convicted does not commit new crimes during the two years, his capital punishment will be commuted 
to a life imprisonment when the two-year period expires. If the convicted commits new crimes during the 
suspending two-year period, he will be executed immediately. 
 5 According to Zhang Yuhuan, he has sent around 500 letters during serving his time in prison, and his 
brother sent over 400 complaint letters on his behalf. 
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major inconsistencies concerning the location, time and means of the murder, 
which raised serious doubts about the authenticity of the confessions.  On 
August 4, 2020, the Higher People’s Court of Jiangxi province found Zhang 
Yuhuan not guilty after a serious retrial. According to the final verdict, there 
are three grounds for the exoneration of Zhang Yuhuan. First, the jute bag and 
hemp rope collected from the crime scene were in lack of relevance to the case 
or to the defendant, and the scratches found on Zhang Yuhuan’s hands cannot 
be proved to be caused by the victims.6 Second, the police did not find any 
physical evidence incriminating Zhang Yuhuan at the crime scene. Third, there 
are major inconsistencies concerning the location, time and means of murder 
between Zhang Yuhuan’s two confessions. Neither of these pretrial confessions 
can be used as the basis of conviction due to the suspicion about their 
truthfulness.   

Two months later, on October 30, 2020, the Jiangxi Higher People’s Court 
granted 4.96 million yuan ($740,000) in compensation to Zhang Yuhuan, 
which is the highest compensation yet paid to an individual for a wrongful 
conviction and detention in China. Although the compensation cannot make up 
for the damage of the wrongful conviction to Zhang and his family, because, 
according to Zhang Yuhuan, it had cost him the best years of his life and made 
his family fall apart, the exoneration is still important to deliver justice at last.  

Unlike other exonerations in which the convictions were obviously wrong 
because victims of murder were found alive or the actual perpetrators were 
caught, Zhang Yuhuan’s exoneration is the result of applying the principle of 
the presumption of innocence. As the judge was quoted as saying, “After 
reviewing the materials, we found there is no direct evidence that can prove 
Zhang’s conviction. So, we accepted the prosecutors’ suggestion and have 
declared Zhang innocent.” 7  This high-profile case reminds us of the 
importance of strictly following the golden rule of the presumption of 
innocence in criminal proceedings.  

Meanwhile, the retrial of Zhang Yuhuan’s case also aroused heated debates 
among Chinese netizens. Although most people felt sympathy for Zhang 
Yuhuan for his being wrongfully convicted and kept in prison for over a quarter 
of a century, some people thought Zhang Yuhuan ‘s exoneration was due to 
insufficient evidence, and it does not mean that he was actually innocent. Other 
people sympathized with the victim’s family because the real offender is still at 
large. 

The public reaction to Zhang Yuhuan’s exoneration reveals how poorly 
Chinese society understands and takes the presumption of innocence because 

 
 6 The police did not run any forensic tests and jumped to the conclusion that the scratches on Zhang’s 
hands were caused by the victims after the experts who checked Zhang’s hands said it could be caused in the 
course of struggle. This is a typical presumption of guilt. 
 7 Julia Hollingsworth, He spent 27 years in prison for murdering two children. Now a Chinese court has 
found him not guilty, https://edition.cnn.com/2020/08/06/china/china-homicide-zhang-yuhuan-intl-
hnk/index.html. (last visited Dec.15,2022). 
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most people still treat Zhang as a guilty but lucky man even after he was 
exonerated due to insufficient evidence. It’s necessary to revisit the topic of the 
presumption of innocence and its application in China in order to prevent more 
wrongful convictions like Zhang Yuhuan’s case from happening. Moreover, 
people’s awareness of the presumption of innocence also needs to be enhanced 
in China to create a rational and tolerable society. 

As a golden rule of criminal procedure law, an important human rights 
protection, and a minimum international standard for a fair trial, the 
presumption of innocence has become a cornerstone principle for criminal 
justice system in many countries.  

The idea of the presumption of innocence can be found as early as in Cesare 
Beccaria’s masterpiece, An Essay on Crimes and Punishments.8 However, it 
was not until the 1789 Declaration of the Rights of Man and of the Citizen that 
the presumption of innocence saw its first formal enunciation in a legal 
document.9 From then on, other countries followed France as an example to 
make the presumption of innocence a basic principle of their criminal procedure 
laws or constitutional laws.   

In the 20th century, the presumption of innocence has gone beyond a 
domestic legal protection of procedural rights for the accused or constitutional 
rights for every citizen and become an important international human right. The 
Universal Declaration of Human Rights (UDHR) is the first international 
instrument enshrining the presumption of innocence, which states “Everyone 
charged with a penal offence has the right to be presumed innocent until proved 
guilty according to law in a public trial at which he has had all the guarantees 
necessary for his defense.” 10  After that, the phrase “the presumption of 
innocence” is widely stated and celebrated as a key human-right norm.  It is 
enshrined in several major international instruments. The International 
Covenant on Civil and Political Rights (ICCPR) provides that “Everyone 
charged with a criminal offence shall have the right to be presumed innocent 
until proved guilty according to law.”11 

Regional conventions also endorse the presumption of innocence principle. 
For example, the European Convention on Human Rights provides, “Everyone 
charged with a criminal offence shall be presumed innocent until proved guilty 
 
 8 Beccaria formulated the presumption of innocence as follows: “As long as a court has not passed 
sentence no one is entitled to consider a person as guilty”. See CESARE BECARRIA, DEI DELITTI E DELLE PENE 
(1764). 
 9 See DECLARATION OF THE RIGHTS OF MAN AND OF THE CITIZEN Art. 9 (Fr. 1789), “Because every man 
is presumed innocent until he has been declared guilty, if it should be considered necessary to arrest him, any 
force beyond the minimum necessary to arrest and imprison the person will be treated with severely”. 
Available at https://www.magnacartaplus.org/french-rights/1789.htm (last visited Dec. 15, 2022). 
 10 See G.A. Res. 217 (III) A, Universal Declaration of Human Rights, at 71, (Dec. 10, 1948) [hereinafter 
UDHR]. 
 11 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 (entered into 
force Mar. 23, 1976) [hereinafter ICCPR]; see also UDHR, supra note 11, at 71, “Everyone charged with a 
penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at 
which he has had all the guarantees necessary for his defense”. 
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according to law.” 12  For another example, the American Convention on 
Human Rights and the African Charter on Human and Peoples’ Rights have 
similar provisions. 13  The presumption of innocence is among the most 
internationally promoted and fundamental rights of the accused. 

Starting from a political idea, the presumption of innocence first became a 
basic principle for right-protection in domestic law, then it evolved into an 
international human rights norm, and a minimum guarantee for a fair trial. This 
paper explores how the presumption of innocence is understood and debated 
among Chinese academics, and how it is gradually adopted and slowly 
implemented in China. Part I gives a historical overview of the debates on the 
presumption of innocence in China. Part II analyzes the Chinese legal 
framework relating to the presumption of innocence. Part III discusses some 
ongoing debates surrounding the presumption of innocence among Chinese 
academics. Part IV explores how the presumption of innocence principle is 
implemented in the Chinese criminal justice practice and identifies some 
contributing factors for the poor implementation. Part V concludes the paper 
with some proposed reforms and recognized challenges. 

II. THE ADOPTION OF THE PRESUMPTION OF INNOCENCE IN PEOPLE’S 
REPUBLIC OF CHINA 

Although there were various solutions in different periods of China’s 
history on how to dispose cases with doubts, such as “zui yi wei qin” (罪疑惟
轻)14 or “yi zui cong shu”(疑罪从赎),15  the judicial system of “feudal” China 
(from 475 B.C. to A.D. 1840) was in essence characterized by the presumption 
of guilt.16 With the influence of law reformers in the late Qing Dynasty, the 
Republican China’s Criminal Procedure Code (adopted in 1935) reflected the 
notion of the presumption of innocence for the first time.17 After the People’s 
Republic of China was founded, the Chinese Communist Party (hereinafter 
CCP) first repealed all the “old” laws promulgated by the Nationalist Party. 
During the judicial reform period beginning in 1952, the emphasis was on 
 
 12 Convention for the Protection of Human Rights and Fundamental Freedoms art. 6(2), Nov. 4, 1950, 213 
U.N.T.S. 221. 
 13 Organization of American States, American Convention on Human Rights art. 8(2), Nov. 22, 1969, 
1144 U.N.T.S. 123. Organization of African Unity, African (Banjul) Charter on Human and Peoples’ Rights 
art. 7(1)(b), June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58. 
 14 In Dayu Mo (大禹谟), SHANGSHU (尚书) [THE BOOK OF HISTORY], Gaotao (皋陶) (then judicial 
official) said, a person whose guilt could not be confirmed by the evidence should be imposed a more lenient 
sentence. 
 15 The Code of the Tang Dynasty allowed a person whose guilt could not be confirmed by the evidence to 
be sentenced nonetheless, though allowed to “redeem” his sentence in money or property if he could afford to 
do so. See TANGLÜ SHUYI (唐律疏议) [TANG CODE], ch. 30. 
 16 See, e.g., Zhang Zipei (张子培), ‘Wuzui Tuiding’ Yuanze Pouxi (“无罪推定” 原则剖析) [Analysis of 
the Principle of the ‘Presumption of Innocence’], 3 FAXUE YANJIU (法学研究) [CHINESE JOURNAL OF LAW] 
30, 30 (1980). 
 17 Timothy A. Gelatt, The People’s Republic of China and the Presumption of Innocence, 73 J. CRIM. L. 
& CRIMINOLOGY 259, 266 (1982). 
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rejecting “old,” “bourgeois” law concepts and “legal technicalities” including 
the presumption of innocence.18 In drafting its first criminal procedure law, 
China used the Russian Criminal Procedure Code as a model, the latter included 
an explicit provision of the presumption of innocence. However, the law-
making process was interrupted by the domestic Anti-rightist campaign and the 
subsequent Cultural Revolution.  

China promulgated its first Criminal Procedure Law (hereinafter CPL) in 
1979, and had this law amended in 1996, 2012 and 2018 respectively. As a 
signatory to the ICCPR as well as a party to many other international 
conventions that contain the presumption of innocence principle, China did not 
adopt the presumption of innocence until 1996 when its CPL was amended for 
the first time. Then the presumption of innocence was further strengthened in 
the 2012 CPL amendment. 

The establishment of the presumption of innocence in China proved to be a 
long and tortuous process. Over the past decades, there have been heated 
debates about whether the presumption of innocence should be applied in 
China. Proponents and opponents of this principle held a series of discussions 
from 1957 to 1958 during and after the Hundred Flowers campaign,19 but a 
consensus was not reached because of divided opinions 20  and—more 
importantly—the ideological influence. 21  During that period of time, the 
majority thought the presumption of innocence, along with other institutions 
relating to criminal defense, was not acceptable because it is in favor of 
criminals, who were then regarded as enemies of the people.22 From the late 

 
 18 Id. 
 19 The Hundred Flowers campaign (baihua yundong) was a Chinese Communist Party (CCP) program 
that encouraged China’s intellectuals to submit different ideas, opinions, and suggestions – even criticism 
of the party and its policies. It was launched by Mao Zedong in May 1956 with the phrase “Let a hundred 
flowers bloom, let a hundred schools of thought contend”. It was a brief period of liberalization and ideological 
relaxation endorsed by Mao himself. Within a year, however, Mao Zedong abandoned his new-found tolerance 
for dissenting ideas and opinions. Those who had voiced criticisms of the CCP and its government were 
themselves targeted, most notably during the Anti-Rightist campaign (1957). 
https://alphahistory.com/chineserevolution/hundred-flowers-campaign/ (last visited Feb. 1, 2021). 
 20 As G.V. Thieme pointed out in his paper, the presumption of innocence caused and still causes 
considerable commotion among Chinese legal scholars and divides them into two groups: Those who 
vehemently reject it and those who valiantly defend the thesis that if China were to have a correctly applied 
criminal law, the presumption of innocence in the law of criminal procedure is indispensable. G.V.Thieme, 
The Debate on the Presumption of Innocence in the People’s Republic of China, 10 REV. SOCIALIST L., 277, 
278 (1984). 
 21 The Anti-rightist movement marked the end of the first phase of the “history” of the presumption of 
innocence in the People’s Republic of China. Id. at 283. While there were a few articles supporting the 
presumption of innocence in 1957, a scholarly symposium focusing on the presumption of innocence was held 
in December 1957. This symposium with more than 200 participants ended with the statement that everybody 
agreed with the thesis that the theory of the presumption of innocence is not an academic question but one of 
political standpoint, that this theory must be thoroughly criticized and “be beaten to death with a stick”. Open 
criticism was published in academic journals since 1958 and no scholars dared to argue for the presumption 
of innocence ever since. 
 22 People’s Daily published harsh denunciations of “rightist” judicial officials who were accused of using 
the specious theories of “presumption of innocence” and “benefit to the defendant” to help 
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1950s through the late 1970s, the presumption of innocence became a taboo 
topic for academic discussion because of the ideological constraint. Chinese 
scholars who support the presumption of innocence were regarded choosing the 
wrong side in the class struggle. They were criticized, isolated, or even 
persecuted for their propositions during the Cultural Revolution when rule of 
law was totally abandoned in China.  

Prior to the enactment of the 1979 CPL, a highly favorable analysis of the 
presumption of innocence appeared on February 17, 1979, in the official 
People’s Daily,23 but it was harshly refuted by subsequent academic articles.24 
Therefore, under the continuous influence of political ideology, the 1979 CPL 
did not include the presumption of innocence as a procedural principle; instead, 
it directed that courts, procuratorates and public security organs “must rely on 
the masses and must take facts as their basis and law as their criterion” when 
conducting criminal proceedings. It is not difficult to imagine that the 
presumption of guilt persisted in practice during this long period of time despite 
Chinese authorities’ insistence that China upheld neither the presumption of 
innocence nor the presumption of guilt.25 Given that the trial became more a 
matter of form than substance, the defendant’s fate was usually fixed before the 
trial even began. In the pre-trial stages, the presumption of guilt was more 
flagrant in the sense that investigators often extracted confessions through 
torture.   

When the 1996 CPL was drafted, the presumption of innocence was 
brought up for another round of discussion. The debate was favorable to the 
presumption of innocence this time thanks to the liberation of thoughts and the 
reform and opening-up policy. A new provision was added to the 1996 CPL, 
stating “No person shall be found guilty without being judged as such by a 
People’s Court according to law.” (Article 12, 1996 CPL). Although some 
western scholars did not regard Article 12 as an announcement of the 

 
counterrevolutionaries and other criminals escape criminal responsibility. The Anti-Rightist Struggle in the 
High Court Achieves Great Victories, RENMIN RIBAO, Dec. 12, 1957, at 4. 
 23 Tian Cai, A Question Worth Investigating, RENMIN RIBAO, Feb. 17, 1979, at 3. The newspaper article 
reiterated that a major function of the presumption of innocence was to provide a solution for cases that, 
because of insufficient evidence, could not be resolved one way or the other. It was precisely in those unclear 
cases where there were insufficient facts from which to seek truth that an in dubio pro reo function of the 
presumption of innocence must come into play. The presumption of innocence was preferable to the 
presumption of guilt and better embodied the spirit of seeking truth from facts. 
 24 Echoing the anti-rightist period approach to the presumption of innocence, law journal articles described 
the doctrine as having a “bourgeois class character,” being “metaphysical,” “idealistic,” and “unscientific.” 
The presumption of innocence was a principle of bourgeois origin, of little value in contemporary bourgeois 
society. See Gelatt, supra note 18, at 283. 
 25 The Chinese legal system does not “presume” anything, it “seeks truth from facts.” See Zhuming 
Faxuejia Zhang Youyu Da Jizhewen (著名法学家张友渔答记者问) [Famous Legal Scholar Zhang Youyu 
Answers Reporter’s Questions], RENMIN RIBAO (人民日报) [PEOPLE’S DAILY], Nov. 22, 1980, at 1; see also 
Zhang Zipei (张子培) & Tao Mao (陶髦), Guanyu Shenpan Lin Biao Jiang Qing Fangeming Jituan An de 
Jige Chengxu Wenti (关于审判林彪、江青反革命集团案的几个程序问题) [Several Procedural Questions 
Concerning the Trial of the Lin Biao and Jiang Qing Counterrevolutionary Cliques], RENMIN RIBAO (人民
日报) [PEOPLE’S DAILY], Feb. 2, 1981, at 5.  
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presumption of innocence,26 the mainstream of Chinese academics thought this 
provision had absorbed the essence of the presumption of innocence.  

A typical doubt among western scholars is that “Chinese law has neither an 
explicit presumption of innocence nor an unequivocal right to silence”.27 The 
word “explicit” is used because the presumption of innocence is not directly 
articulated in Chinese law. Some commentators interpret provisions in the 1996 
CPL to imply a presumption of innocence. 28  In response to these comments, 
Chinese scholars have conducted comparative studies and identified two ways 
of expressing the presumption of innocence: the French model and the Italian 
model. Although the majority of countries and international instruments follow 
the French model,29 there is another way to express this principle, such as what 
Italy and Russia did. According to the Italian Constitution, “A defendant cannot 
be regarded guilty until he is finally found guilty.” Chinese scholars thought 
that Article 12 of the 1996 CPL just provided the principle of the presumption 
of innocence in Italian style. As for the right to silence, Chinese scholars are 
split on whether the right to silence is an indispensable component of the 
presumption of innocence. Detailed discussions on this issue will be conducted 
in Part III. 

Another typical criticism of Article 12 states, “Article 12 says nothing about 
the burden of proof, standard of guilt, or any other issue commonly associated 
with the presumption of innocence. It should be seen rather as a straightforward 
statement of the functional responsibility, in that only a court—and no other 
individual or institution—can determine guilt.”30  It is true that Article 12 
clarifies that a court is the only authority to determine guilt, but other sections 
of the 1996 CPL show how the presumption of innocence has also influenced 
other institutions.   

First, to implement the principle of the presumption of innocence, the 1996 
CPL started to make a distinction between suspects and defendants, using 

 
 26 See JONATHAN HECHT, OPENING TO REFORM? AN ANALYSIS OF CHINA’S REVISED CRIMINAL 
PROCEDURE LAW 43–44 (1996) (explaining that Article 12 should be understood as a shift from the 1979 law 
under which the Procuratorate could determine guilt rather than the courts); McConville also thought “The 
1996 CPL and the Supreme People’s Court (SPC) Interpretation fail to address in a clear manner central issues 
such as the burden of proof, standard of proof and presumption of innocence.” See MIKE MCCONVILLE, 
CRIMINAL JUSTICE IN CHINA: AN EMPIRICAL INQUIRY 13–15 (2011) (analyzing the legal impact of the 1996 
CPL).  
 27 Margret. L. Lewis, Presuming Innocence, or Corruption, in China, 50 COLUM. J. TRANSNAT’L L. 287 
(2012). 
 28 See, e.g., Gerald S. Ramsey, Innovation or Renovation in Criminal Procedure: Is the World Moving 
Toward a New Model of Adjudication? 27 ARIZ. J. INT’L & COMP. L. 694, 721 (2010) (“Although the 
presumption of innocence is not stated directly and clearly, it is implied by various provisions of the 1996 
[PRC] Criminal Procedure Law.”). 
 29 For example, Article 9, Declaration of the Rights of Man and of the Citizen (1789) states, every man is 
presumed innocent until he has been declared guilty. For another example, The Universal Declaration of 
Human Rights states “Everyone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law in a public trial at which he has had all the guarantees necessary for his defense.” 
 30 See JONATHAN HECHT, OPENING TO REFORM? AN ANALYSIS OF CHINA’S REVISED CRIMINAL 
PROCEDURE LAW 43–44 (1996). 
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“defendant” only after the prosecutors decide to bring formal charges and 
“criminal suspect” before such a decision. This distinction suggests that there 
is a qualitative difference between a person who is merely under suspicion and 
a person against whom formal charges have been brought. Many Chinese 
academics regarded the differentiation of appellations between suspects and 
defendants as a significant move because it indicates the underlying shift from 
the presumption of guilt to the presumption of innocence.31 

Secondly, the presumption of innocence provides a solution to cases that do 
not satisfy the standard of proof. How to dispose of a case when the standard 
of proof is not met is essential for every jurisdiction. With the presumption of 
guilt in mind, factfinders may find the accused guilty even if there is still doubt 
about the case. In contrast, the presumption of innocence requires the 
factfinders to find the accused not guilty because the prosecution cannot prove 
his guilt beyond a reasonable doubt. There were two approaches to disposing 
of criminal cases with doubt in China prior to the 1996 CPL. In earlier times, 
since the presumption of guilt dominated the mindset of Chinese judiciaries, 
cases with doubt were still concluded with guilty verdicts. This practice was 
gradually replaced by a compromise resolution, i.e., suspension of the case. 
When there is still doubt about the case, responsible agencies in China32 did 
not find the accused guilty or not guilty, instead, they put the case on file and 
would resume the prosecution if new evidence appeared later. Neither of the 
above-mentioned practices is in line with the requirements of justice in modern 
society, i.e., the reasonable allocation of burden of proof, the strict 
implementation of standard of proof and the timely disposal of cases. 
Fortunately, the 1996 CPL made it clear that where there is doubt about the 
guilt of the defendant, the disposition must be not guilty. Chinese academic call 
it in dubio pro reo  (doubts must be resolved in favor of the defendant) (“疑罪
从无”或”罪疑有利于被告人”).33 

Chinese courts make a final determination as follows: (1) If the facts of a 
case are clear, the evidence is reliable and sufficient, and the defendant is found 
guilty in accordance with law, he shall be pronounced guilty accordingly ; (2) 
If the defendant is found innocent in accordance with law, he shall be 
 
 31 See Huang Taiyun (黄太云), Xingshi Susong Zhidu de Zhongda Gaige — Xingshi Susong Fa Xiugai de 
Jige Zhongda Wenti Shuyao (刑事诉讼制度的重大改革――刑事诉讼法修改的几个重大问题述要) 
[Major Reforms on Criminal Procedural Institutions: Several Key Issues on the Criminal Procedure Law 
Revision], ZHONGGUO FAXUE (中国法学) [China Legal Science], 29, 29–39 (1996); Wang Hongxiang (王洪
祥), Xingshi Susong Fa de Xiugai yu Susong Minzhuhua de Zhongda Fazhan (刑事诉讼法的修改与诉讼民
主化的重大进展) [Criminal Procedure Law Revision and Major Progress of Procedural Democracy], 
ZHONGGUO FAXUE (中国法学), 26, 26–53 (1996); Wang Minyuan (王敏远), Woguo Xingshi Susongfa Xiugai 
Shuping (我国刑事诉讼法修改述评) [Commentary on Criminal Procedure Law Revision in China], JURISTS 
(法学家), 41, 41–53 (1996). 
 32 It could be the court, or the procuratorate.  
 33 In the continental systems of France and Germany this maxim is intricately linked with the presumption 
of innocence. The two doctrines are described by one French jurist as corollaries of each other, together giving 
the court guidance in coming to its inner conviction. See Fletcher, Two Kinds of Legal Rules: A Comparative 
Study of Burden-of-Persuasion Practices in Criminal Cases, 77 YALE L. J, 880. 
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pronounced innocent accordingly; (3) If the evidence is insufficient and thus 
the defendant cannot be found guilty, he shall be pronounced innocent 
accordingly on account of the fact that the evidence is insufficient and the 
accusation unfounded.34 A defendant may receive a verdict of innocence if he 
is “found innocent” because there is insufficient evidence to support the 
charges. This implies a distinction between a factually innocent person and a 
legally innocent person for whom the case evidence is insufficient as a matter 
of law, even if questions remain about factual guilt. 

Thirdly, although the 1996 CPL did not clarify the burden of proof, it is 
clear in both theory and practice that the prosecution should bear the burden to 
prove the guilt of the accused to an extent that meets the standard of proof. The 
2012 CPL filled this gap by articulating that “the prosecutor bears the burden 
of proof that a defendant is guilty”.35 China has had a general provision on the 
standard of proof since the 1979 CPL, requiring that “fact is clear, evidence is 
reliable and sufficient” and remaining unchanged in the 1996 CPL. This 
standard of proof has been criticized as being vague and not easy to apply. The 
2012 CPL includes a new paragraph that specifies what “reliable and sufficient” 
evidence means: “(1) evidence exists for each fact needed to determine guilt 
and sentencing; (2) all evidence needed to decide a case is verified through legal 
procedures; and (3) based on an overall evaluation of the evidence, all facts are 
proved beyond a reasonable doubt.”36 This new provision not only fleshes out 
China’s standard of proof, but also correlates China’s standard “fact is clear, 
evidence is reliable and sufficient” with a proof beyond reasonable doubt, 
making the understanding of Chinese standard of proof more realistic. 37 
Although debate remains regarding how courts will understand the level of 
doubt needed for a not-guilty verdict, China’s standard of proof in criminal 
cases has become more concrete and easier to interpret. 

Fourth, to ensure the accused is presumed innocent until the court delivers 
a verdict, Article 12 grants the courts the exclusive authority to determine guilt. 
No other persons or agencies have the power to decide the accused guilty of 
any crimes. To keep the rest of the CPL consistent with Article 12, the 1996 
CPL repealed the procuratorate’s authority to determine the accused guilty but 
exempt from punishment (mianyu qisu “免予起诉”). Under the 1979 CPL, 
the procuratorate can make a decision of guilty but exempting from punishment 
in cases where the offense is minor, or the circumstance is not serious. This 

 
 34 Xingshi Susong Fa (刑事诉讼法) [Criminal Procedure Law] (promulgated by the Nat’l People’s Cong., 
Mar. 17, 1996, effective Jan. 1, 1997), art.162, para. 3 (Chinalawinfo). 
 35 Id., at art.49, §1. 
 36 Id., at art.53, §1. 
 37 Chinese academics have a long tradition of insisting that criminal cases should adopt the highest 
standard of proof, some even mention 100% certainty. In entering the 21st century, there was a debate among 
Chinese criminal procedure law scholars about whether the proof of criminal cases can reach 100% certainty. 
More and more Chinese academics realized that it’s unrealistic to require the standard of proof in criminal 
cases to be 100% certainty. The proof beyond reasonable doubt is already a strict standard of proof and China 
can refer to this standard to clarify its own standard of proof.  
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institution enabled the prosecutors to declare the suspects guilty of crimes and 
arrogated the court’s exclusive authority to determine guilt established in 
Article 12 of the 1996 CPL. Therefore, the prosecutor’s authority to make such 
a determination was withdrawn, as they can only make non-prosecution 
decisions accordingly.  

Last but not least, the 1996 CPL, the 2012 CPL and the 2018 CPL all 
enhanced the accused’s right to counsel.  As some commentators wisely 
pointed out, the history of criminal procedure law is a history of expanding the 
right to counsel.38  The presumption of innocence is the foundation of the 
accused’s procedural rights, of which the right to counsel is the core. The 
presumption of innocence is deemed as the rationale behind the right to counsel, 
because only an accused person who is presumed innocent has the legitimate 
standing to take an active part in the criminal proceedings. The adoption of the 
presumption of innocence principle stimulated the improvement of the right to 
counsel in Chinese criminal procedure law. The 1996 CPL enabled defense 
lawyers to provide legal assistance to the suspects at an earlier stage, i.e., when 
the case is under the prosecutors’ review for prosecution.39 It also clarified the 
qualification and quantity limitation of defense lawyers, enlarged the scope of 
cases eligible for court-appointed counsels, and granted more rights to the 
defense lawyers such as the right to meet with clients, the right to review case 
files and the right to conduct an independent investigation, etc. The 2012 CPL 
allowed defense lawyers to provide legal assistance to the suspects as early as 
at the investigative stage. It further enlarged the scope of cases eligible for legal 
aid lawyers and removed the obstacles for defense lawyers to exercise their 
rights to meet with clients and review case files. The 2018 CPL brought in the 
duty counsel who provides legal assistance to all the suspects before they retain 
a lawyer of their own choice or get access to a legal-aid lawyer.  The 
development of right to counsel is a strong proof that the presumption of 
innocence principle is gradually being implemented in China. 

III. UNDERSTANDING THE PRESUMPTION OF INNOCENCE IN THE CHINESE 
CONTEXT 

Although The presumption of innocence was once a sensitive topic for 
academic discussion in China before it found a foothold in criminal procedure 
law, there was some literature discussing how the presumption of innocence 

 
 38 See Chen Weidong (陈卫东) & Liu Jihua (刘计划)(2003), Lun Fanzui Xianyi Ren de Susong Zhuti 
Diwei (论犯罪嫌疑人的诉讼主体地位) [On the Standing of Criminal Suspect as the Subject of Criminal 
Process], 3 FASHANG YANJIU (法商研究) [LAW AND BUSINESS REVIEW] 109, 109 (2003); See also Zhu 
Tonghui (朱桐辉), Bianhu Quan de Kuozhan yu Zhencha Bianhu de Duli Jiazhi (辩护权的扩展与侦查辩护
的独立价值) [Expansion of the right to counsel and the independent value of defense during investigation], 
12 ZHONGGUO XINGSHI FA ZAZHI (中国刑事法杂志) [THE CHINESE JOURNAL OF CRIMINAL LAW] 50, 51 
(2009). 
 39 Under the 1979 CPL, the defense lawyers cannot get involved until a trial is scheduled. 
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should be understood.40 This part introduces some common understandings 
about this important principle. 

Like their western counterparts, Chinese scholars also think the 
presumption of innocence is not technically a presumption, “instead, it is better 
characterized as an assumption that is indulged in the absence of contrary 
evidence.”41   

The author holds that the presumption of innocence has implications in at 
least three dimensions: the criminal procedure law dimension, the evidence law 
dimension, and the human rights law dimension. The analysis in this section 
will be conducted from these three dimensions. 

A. Understanding the Presumption of Innocence Through the Lens of 
Criminal Procedure Law 

The core value and foremost requirement of the presumption of innocence, 
according to most Chinese jurists, is the proposition that “the accused are not 
the same as criminals”. Before he or she is found guilty by a court, anyone can 
only be called a suspect or a defendant instead of a criminal. The presumption 
of innocence establishes a not-guilty status for the accused, so that they have a 
standing to enjoy corresponding procedural rights and bear certain obligations. 
The presumption of innocence is established to dispel the preconception that all 
accused persons are inevitably criminals and to assure just and accurate 
investigations, which requires that “the investigators were to adopt an objective 
attitude, looking both at evidence tending to incriminate the accused and at 
points in his defense”.42 Unlike in civil cases, the parties in criminal process 
are incommensurable in resources and capacities. The principle of the 
presumption of innocence is a mechanism providing special protection for the 
accused because the latter cannot acquire equal standing with their rivals 
without being presumed to be an innocent subject. The presumption of 
innocence sets the start line for a criminal process. The prosecution must 
overturn the presumption and prove the accused guilty.  

It is noteworthy that the principle of neutrality was also proposed as an 
option by some Chinese scholars in the debate over the presumption of 
innocence. 43 As Richard Posner suggested, proponents of the neutrality 

 
 40 Most of such literature were published prior to the 1996 CPL amendment when the presumption of 
innocence could be discussed as an academic question instead of political one. 
 41 The U.S. Supreme Court has explained, “[t]he principal inaccuracy is the fact that it is not technically a 
‘presumption’—a mandatory inference drawn from a fact in evidence. Instead, it is better characterized as an 
assumption’ that is indulged in the absence of contrary evidence.” Taylor v. Kentucky, 436 U.S. 478, 483 
(1978) (citing Carr v. State, 192 So. 2d 887, 888 (1941)). 
 42 See Timothy A. Gelatt, The People’s Republic of China and the Presumption of Innocence, 73 J. CRIM. 
L. & CRIMINOLOGY 259, 269 (1982). 
 43 For example, in the 1957-58 debates, opponents to the presumption of innocence argued that the Chinese 
legal system does not “presume” anything, it “seeks truth from facts”. See See Zhuming Faxue Jia Zhang 
Youyu Da Jizhe Wen (著名法学家张友渔答记者问) [Famous Legal Scholar Zhang Youyu Answers 
Reporter’s Questions], RENMIN RIBAO (人民日报) [PEOPLE’S DAILY], Nov. 22, 1980, at 1. 
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principle thought factfinders should begin with “even odds” at the start of a 
trial, neither favoring the accused nor the prosecution.44 However, the even 
odds assessment put the accused in a disadvantaged position although it appears 
to equally treat both sides. Because the mere fact that an accused is on trial is 
regarded as evidence of guilt itself if factfinders think it equally likely that the 
prosecution or the defense will prevail in front of a criminal charge.45 On the 
other hand, considering the disparity of resources between both parties and the 
very fact that it is the accused who has most to lose, the criminal process should 
create a special protection mechanism to balance the inequality between the 
prosecution and the defense. The presumption of innocence is just such a 
mechanism requiring that the starting point is for one side of the scales to be 
tipped in favor of the accused.46 

Another requirement of the presumption of innocence is that the court is the 
only authority to determine guilt in criminal cases. No other persons or agencies 
have such authority. The court can only find the defendant guilty after a public 
trial at which the accused has enjoyed all the guarantees necessary for his 
defense. To be specific, these guarantees include the right to be notified about 
the alleged criminal charges, the right to silence, the right to counsel, the right 
to confront witnesses against him, and the right to appeal, etc.47 Of course this 
is an idealistic picture of the presumption of innocence. Although China has 
made it clear that only courts can find an accused guilty, there is still a long way 
to go to achieve a fair public trial with all the above-mentioned guarantees. 

B. Understanding the Presumption of Innocence Through the Lens of 
Evidence Law 

As one of the legal presumptions, the presumption of innocence makes a 
special one. “It is clearly foundational but rebuttable; it places the onus of 
proving guilt on the State/the prosecution, but is of course routinely rebutted, 
in practice.”48 Chinese academics agrees that the presumption of innocence is 
more of a legal rule than of a legal presumption. I especially agree with 
Ferguson that “the presumption of innocence is not a predictor of anything. It 
is best viewed as a normative proposition, reflecting a policy decision that the 
State should treat its citizens in a particular way”.49 

 
 44 Richard A. Posner, An Economic Approach to the Law of Evidence, 51 STAN. L. REV. 1477, 1514 
(1999). 
 45 Richard D. Friedman, A Presumption of Innocence, Not of Even Odds, 52 STAN. L. REV. 873, 874 
(1999–2000). 
 46 Pamela R. Ferguson, The Presumption of Innocence and Its Role in the Criminal Process, 27 CRIM. L. 
F. 131, 146 (2016). 
 47 CHEN GUANGZHONG ET AL. (陈光中等), LIANHEGUO SIFA ZHUNZE YU ZHONGGUO XINGSHI FAZHI 
(联合国司法准则与中国刑事法制) [THE UNITED NATIONS STANDARDS AND CHINA’S LEGAL SYSTEM OF 
CRIMINAL JUSTICE], 102 (1998). 
 48 Pamela R. Ferguson, supra note 47, at 136. 
 49 Id. at 138. 
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The presumption of innocence is in itself a rule of proof that allocates the 
burden of proof in criminal cases. As Wigmore’s often-cited explanation stated,  
the presumption of innocence is the right of the accused to remain inactive and 
secure, until the prosecution has taken up its burden and produced evidence and 
effected persuasion; i.e., to say in this case, as in any other, that the opponent 
of a claim or charge is presumed not to be guilty is to say in another form that 
the proponent of the claim or charge must evidence it.50 Put it in a simple way, 
as the Human Rights Committee, the body of independent experts that monitors 
implementation of the ICCPR clarified, it means “the burden of proof is on the 
prosecution and the accused has the benefit of doubt.”51  

Because the Committee also recognizes a more expansive view of the 
presumption, in saying that “the presumption of innocence implies a right to be 
treated in accordance with this principle [of requiring proof beyond a 
reasonable doubt]”, we can also infer that the presumption of innocence 
contains the requirement for a strict standard of proof. 

In sum, the presumption of innocence principle has three derivative rules of 
proof. Firstly, the burden of proof is on the prosecution, but the latter cannot 
collect evidence by torture or any other illegal means. As Thayer stated in his 
article, “In saying that the accused person shall be proved guilty, it says also 
that he shall not be presumed guilty; that he shall be convicted only upon legal 
evidence, not tried upon prejudice. . .52, “legal evidence” not only means clear 
and strong evidence, but it should also mean evidence collected by legal 
means.53 Extracting confessions by torture shifts the burden of proof to the 
defense; collecting evidence by other illegal means contradicts the requirement 
of convicting the accused after a fair trial. Therefore, many Chinese scholars 
think exclusionary rule of illegally obtained evidence is a logically derivative 
rule from the presumption of innocence.54 

 Secondly, the prosecution must prove the accused guilty beyond a 
reasonable doubt, otherwise the accused has the benefit of doubt, which means 
the accused should be found not guilty if the standard of proof is not met in his 
case. Based on the epistemic requirement to take a skeptical approach to 

 
 50 JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 2511, at 407 (3rd ed. 1940). 
 51 Human Rights Comm., CCPR Gen. Comment No. 13: Article 14 (Administration of Justice), Equality 
Before the Courts and the Right to a Fair and Public Hearing by an Independent Court Established by Law, 
II 7, U.N. Doc. HRI/GEN/1/Rev.1 (Apr. 13, 1984). 
 52 James Bradley Thayer, The Presumption of Innocence in Criminal Cases, 6 YALE L.J. 185, 196 (1897). 
 53 Coffin v. United States, I56 U.S. 432, 491 (1895) (“the law presumes that persons charged with crime 
are innocent until they are proved by competent evidence to be guilty…”). 
 54 Chen Guangzhong (陈光中), Xingshi Zhengju Zhidu Ruogan Lilun yu Shijian Wenti zhi Tantao (刑事
证据制度若干理论与实践问题之探讨) [Exploring Several Issues on the Theory and Practice of Criminal 
Evidence Law Reforms], 6 ZHONGGUO FAXUE (中国法学) [CHINA LEGAL SCIENCE] 12, 5–16 (2010); Shen 
Deyong (沈德咏), Zhongguo Xingshi Zhengju Zhidu Gaige yu Fazhan Xuyao Chulihao de Jige Guanxi (中国
刑事证据制度改革与发展需要处理好的几个关系) [Relations Need to Be Dealt With in Reforming and 
Developing Chinese Criminal Evidence Law], 3 ZHONGGUO FAXUE (中国法学) [CHINA LEGAL SCIENCE] 7, 
5–20 (2011). 
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potentially unreliable evidence, 55  it can be logically inferred from the 
presumption of innocence that the accused enjoy the benefit of doubt.  

Thirdly, the accused has no obligation to prove his innocence because the 
burden of proof is not on him. It is arguable if this can lead on to the right to 
silence. In my opinion, no obligation to prove innocence does not necessarily 
mean the accused automatically acquires the right to remain silent. It can 
merely be inferred that the accused should not be forced to incriminate himself 
because that way the accused is actually forced to take up a burden of proof, 
which he is not supposed to undertake. The right to silence is a stronger 
protection for the accused because it grants him/her freedom to testify or remain 
silent. The right to silence can ensure a strict implementation of the presumption 
of innocence, but it is not the principle itself. In another word, the presumption 
of innocence calling for the establishment of the right to remain silent is a 
matter, whether the right to silence is a necessary condition for the formal 
recognition of the presumption of innocence is another. One should not deny 
the existence of the presumption of innocence principle in China due to the 
absence of the right to silence. 

C. Understanding the Presumption of Innocence Through the Lens of 
Human Rights Law 

The presumption of innocence has been referred to as ‘a human right’,56 
‘the undoubted law, axiomatic and elementary’,57and it is among the most 
internationally celebrated and fundamental rights of the accused. The principle 
itself does not mandate too many rights for the accused, but its requirements 
imply some critical rights. As some commentators argued,58 since the accused 
has no obligation of proving his innocence, he should have the right to remain 
silent. If he is willing to speak, he can either confess or defend himself. 

On the other hand, international instruments have enriched the meaning of 
the presumption of innocence and included many rights protection mechanisms 
as guarantees of the principle. For example, international commentators have 
questioned whether the presumption of innocence is best understood as a 
powerful shield that protects the accused from arrest through final conviction 

 
 55 Pamela R. Ferguson, supra note 47, at 145. 
 56 PAUL ROBERTS & JILL HUNTER, CRIMINAL EVIDENCE AND HUMAN RIGHTS: REIMAGINING COMMON 
LAW PROCEDURAL TRADITIONS 259 (Paul Roberts et al. eds., 1st ed. 2012). 
 57 Coffin v. United States, 156 U.S. 432, 453 (1895). 
 58 See Liu Genju (刘根菊), Woguo Queding Chen Moquan Yuanze Jige Wenti zhi Yantao (我国确定沉
默权原则几个问题之研讨) [Several Issues on Establishing the Right to Silence in China], 3 ZHONGGUO 
FAXUE (中国法学) [CHINA LEGAL SCIENCE] 44, 43–54 (2000); See also Yi Yanyou (易延友), Chen Moquan 
yu Wuzui Tuiding Yuanze zhi Guanxi (沉默权与无罪推定原则之关系) [The Relation between the Right to 
Silence and the Presumption of Innocence], 2 ZHONGYANG ZHENGFA GUANLI GANBU XUEYUAN XUEBAO 
(中央政法管理干部学院学报 ) [THE CENTRAL CADRE INSTITUTE FOR POLITICAL AND LEGAL 
MANAGEMENT LAW REVIEW] 33, 32–34 (2000). 
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or merely as a rule of proof that applies only at trial.59 A consensus has been 
gradually reached that the presumption of innocence is not merely a rule of 
proof, it’s more of a shield against punishment before conviction. Many 
countries now use the presumption of innocence during the entire criminal 
process up to conviction.60 The broader concept of presumption of innocence 
has been recognized by international instruments. The United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice—known as “The 
Beijing Rules” because they were primarily drafted at a conference there—
provide that the presumption of innocence “shall be guaranteed at all stages of 
proceedings.”61 

International human rights norms link the principle of the presumption of 
innocence to the right to a fair trial or rule of law. For example, The European 
Court of Human Rights has explained that “by protecting the right to a fair trial 
and in particular the right to be presumed innocent, [Article 6] is intended to 
enshrine the fundamental principle of the rule of law [. . .].” The court has taken 
a broad view of this right: In the Court’s judgment, the presumption of 
innocence will be violated if, without the accused’s having previously been 
proved guilty according to law and, notably, without his having had the 
opportunity of exercising his rights to defense, a judicial decision concerning 
him reflects an opinion that he is guilty. This may be so even in the absence of 
any formal finding; it suffices that there are some reasonings suggesting that 
the court regards the accused as guilty.62  

The Universal Declaration of Human Rights (UDHR) similarly states, 
“Everyone charged with a penal offence has the right to be presumed innocent 
until proved guilty according to law in a public trial at which he has had all the 
guarantees necessary for his defense.” What do the guarantees include? The 
ICCPR expanded this provision. In article 14(2), a principle of the presumption 
of innocence was announced: “Everyone charged with a criminal offence shall 
have the right to be presumed innocent until proved guilty according to law.” 
And in article 14 (3), the ICCPR listed 7 minimum guarantees that can be 
interpreted as “all the guarantees necessary for his defense” raised by the 
UDHR. These minimum guarantees include the right to be notified promptly, 
adequate preparation for defense, the right to be tried without undue delay, the 
right to be tried in his presence, the right to defend himself, and the right to 

 
 59 See François Quintard-Mor. . .nas, The Presumption of Innocence in the French and Anglo-American 
Legal Traditions, 58 AM. J. COMP. L. 107, 108 (2010) (mentioning the difference between the “two distinct 
functions” of the presumption, “namely a rule of proof and a shield against punishment before conviction”).  
 60 Rinat Kitai, Presuming Innocence, 55 OKLA. L. REV. 257, 260 (2002), at 272 (mentioning the 
presumption of innocence is a normative principle, directing state authorities as to the proper way of treating 
a person who has not yet been convicted.) 
 61 G.A. Res. 40/33, Annex, art. 7.1, U.N. Doc. A/RES/40/33, at 208 (Nov. 29, 1983). 
 62 Minelli v. Switzerland, 62 Eur. Ct. H.R. (ser. A) at 18 (1983). 
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counsel, the right to confront with witnesses against him, the right to free 
interpreter, and the privilege against self-incrimination.63 

In addition to the above mentioned three dimensions, the presumption of 
innocence also has the instrumental value, that is, its role in securing the ‘right 
result’ by protecting against wrongful conviction.64 But this value has been 
underrated or ignored in China. That’s why wrongful convictions such as 
Zhang Yuhuan’s case occurred from time to time. 

Unlike some western scholars who think the presumption of innocence only 
applies to trial, Chinese scholars agree that the presumption of innocence has 
broader implications for the whole criminal process. During this process 
suspects and defendants must be afforded respect and treated in a way which 
preserves their dignity. In this sense, the presumption of innocence in China 
“reflects the relationship which ought to exist between citizen and State when 
a citizen is suspected of breaching the criminal law.” 65  Herbert Packer 
described the presumption of innocence as meaning that “until there has been 
an adjudication of guilt by an authority legally competent to make such an 
adjudication, the suspect is to be treated, for reasons that have nothing to do 
with the probable outcome of the case, as if his guilt is an open question.”66 
The gist of the presumption of innocence is to treat the accused as if his guilt is 
an open question. 

IV. DEBATES AROUND THE PRESUMPTION OF INNOCENCE IN CHINA 
Most Chinese scholars held that the 1996 CPL has adopted, if not 

completely, the principle of the presumption of innocence,67 and the 2012 CPL 
further strengthened this principle by clarifying the burden of proof, fleshing 
out the standard of proof, and adopting the privilege against self-incrimination.  
However, there are still different voices claiming that China has not established 

 
 63 International Covenant on Civil and Political Rights art. 14.3, Dec.16, 1966, 999 U.N.T.S. 171, “In the 
determination of any criminal charge against him, everyone shall be entitled to the following minimum 
guarantees, in full equality: (a) To be informed promptly and in detail in a language which he understands of 
the nature and cause of the charge against him; (b) To have adequate time and facilities for the preparation of 
his defense and to communicate with counsel of his own choosing; (c) To be tried without undue delay; (d) 
To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; 
to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, 
in any case where the interests of justice so require, and without payment by him in any such case if he does 
not have sufficient means to pay for it; (e) To examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses 
against him; (f) To have the free assistance of an interpreter if he cannot understand or speak the language used 
in court; (g) Not to be compelled to testify against himself or to confess guilt.” 
 64 ANDREW ASHWORTH & JEREMY HORDER, PRINCIPLES OF CRIMINAL LAW 71 (7th ed. 2013). 
 65 Pamela R. Ferguson, supra note 47, at 148. 
 66 HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION, 161 (1st ed. 1968). 
 67 See Yi Yanyou (易延友), Lun Wuzui Tuiding de Hanyi yu Xingshi Susong Fa de Wanshan (论无罪推
定的涵义与刑事诉讼法的完善) [The Connotation of the Presumption of Innocence and Criminal Procedure 
Law Reform], 30 ZHENGFA LUNTAN (政法论坛) [TRIBUNE OF POLITICAL SCIENCE AND LAW] 10, 19 (2012). 
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the principle of the presumption of innocence. 68  The most common 
controversies surrounding the adoption of the presumption of innocence are the 
right to silence and the illicit enrichment provisions. This part focuses on these 
two issues. 

A. The Right to Silence and the Presumption of Innocence 

Chinese academics have been trying to adopt the right to silence since the 
1996 CPL reform. Almost all the criminal procedure law scholars supported 
the idea of granting the accused the right to remain silent during interrogation 
as well as at trial and differed only on whether limitations should be imposed 
when providing for this right.  Some scholars proposed a right to silence 
without any limitation, other scholars were more prudent and proposed a right 
to silence with certain limitations (permitting inferences under certain 
circumstances). However, after three rounds of amendment, the right to silence 
is still missing from the Chinese criminal procedure law. The main obstacle is 
unsurprisingly the resistance from the police, who worry that many cases will 
not be able to be solved if suspects claim their right to silence during the 
investigation. 

Article 93 of the 1996 CPL, which is identical in substance to the 
corresponding article in the 1979 CPL, required criminal suspects to answer 
questions truthfully, though it added the caveat that the suspect “shall have the 
right to refuse to answer any questions that are irrelevant to the case.” This 
obligation of answering questions truthfully is regarded contradicting with the 
principle of the presumption of innocence in Article 12 and inconsistent with 
other presumption of innocence related provisions. Unfortunately, this 
inconsistency was not rooted out in the 2012 CPL amendment, and the suspects 
are still obliged to truthfully answer questions posed by police officers. The 
only change in the 2012 CPL is a slight adjustment of the criminal policy 
“leniency for confession, harshness for resistance”. Before the 2012 CPL was 
promulgated, suspects get more lenient punishment if they confess, and obtain 
harsher punishment if they do not.  Under the 2012 CPL, the investigators 
shall, when interrogating a criminal suspect, inform the criminal suspect of the 
provisions of law on leniency if he or she truthfully confesses to his or her 
crime. Some commentators praised this adjustment for being more reasonable. 
The suspects can be encouraged to cooperate with police and even be rewarded 
for the cooperation, but they should not be threatened by harsher punishment if 
they choose not to confess. Despite the improvement in adjusting the criminal 
policy, the suspect’s obligation of answering questions truthfully remained. 

Although the suspects do not enjoy the right to silence in China, they will 
not be forced (by threats) to confess, either. As Article 50 of the 2012 CPL 

 
 68 See Chen Guangzhong (陈光中), Zhang Jiahua (张佳华) & Xiao Peiquan (肖沛权), Lun Wuzui Tuiding 
Yuanze ji qi zai Zhongguo de Shiyong (论无罪推定原则及其在中国的适用) [Presumption of Innocence and 
Its Application in China], 10 FAXUE ZAZHI (法学杂志) [JOURNAL OF JURISPRUDENCE] 1, 8 (2013).  
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provides, “no person may be forced to prove his or her own guilt”. This brief 
provision is interpreted by many Chinese scholars as the privilege against self-
incrimination. This privilege, together with the exclusionary rule of illegally 
obtained evidence,69 constitute a new shield for the accused against forced 
confessions. Although the time was still not ripe to include the right to silence, 
the 2012 CPL enhanced its protection for the accused, and reflected the newly 
included constitutional principle that “one purpose of the law is to respect and 
safeguard human rights”. 

For those who disagree that China has adopted the principle of the 
presumption of innocence, their primary argument is that China has not adopted 
the right to silence, which (to them) is an indispensable component of the 
presumption of innocence. In my opinion, the right to silence is not a necessary 
component of the presumption of innocence principle, but a derivative rule 
from it. The right to silence is supported by the same values as the presumption 
of innocence, but they are not the same rule. ICCPR does not list the right to 
silence as the minimum guarantees, instead it listed the privilege against self-
incrimination as one of the minimum guarantees. Therefore, I think China has 
already established the principle of the presumption of innocence after the 2012 
CPL adopted the privilege against self-incrimination. Of course, there is still 
room for improving China’s presumption of innocence principle. For example, 
the right to confront witnesses is not guaranteed in China, and live witness 
testimony is still rare in Chinese criminal courts. The right to silence should be 
adopted sooner or later in the long run, but its temporary absence does not 
nullify the principle of the presumption of innocence in Chinese law. 

B. Illicit Enrichment Provisions and the Presumption of Innocence 

Another debate surrounding the presumption of innocence is how to square 
reverse-onus illicit enrichment provisions with the presumption of innocence. 

Article 395 of China’s Criminal Law allows for up to ten years in prison 
when there is a “huge difference” between a government official’s property or 
expenditures and his lawful income, and the official is unable to explain that 
the assets came from legitimate sources. Article 395 essentially requires that 
the defendant disproves a critical element of the crime (i.e., that the assets are 
not from legitimate sources), instead of having the prosecutor prove the illicit 
nature of the assets. This article uses the term “reverse-onus provision” to 
describe offenses that at least partially place on the defendant’s shoulders the 
burden of proof with respect to an element of the crime.70 

 
 69 The exclusionary rule of illegally obtained evidence was enacted in 2010, and the tenets of which were 
incorporated into the 2012 CPL. Under the rule, evidence collected in violation of the privilege against self-
incrimination shall be suppressed. 
 70 Andrew Ashworth, Four Threats to the Presumption of Innocence, 123 S. AFRICAN L.J. 63, 76 (2006) 
(noting the refusal of South Africa and the United Kingdom to allow “reverse-onus” provisions that “plac[e] 
on the defendant the burden of disproving an essential element of the offense”); Ndiva Kofele Kale, Presumed 
Guilty: Balancing Competing Rights and Interests in Combating Economic Crimes, 40 INT’L LAW 909, 912 
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Reverse-onus provisions are widely used as a mechanism for punishing 
corrupt officials who succeed in covering up the illegal dealings but not the 
fruits gained from those dealings. Although the criticism is persistent that 
reverse-onus provisions weaken the presumption of innocence as well as the 
right to silence, more and more countries declare that reverse-onus provisions 
are compatible with the presumption of innocence due to the urgent need of 
combating corruption crimes.  This raises the question of whether the 
principle of the presumption of innocence can have exceptions. If the answer is 
yes, the reverse-onus illicit enrichment provisions should not be a problem. 
Chinese scholars are less divided on this issue. We admit that reverse-onus 
illicit enrichment provisions diminish the presumption of innocence. However, 
it is a necessary compromise to make given that officials use their positions for 
illicit private gain frequently and their assets are dramatically disproportionate 
to lawful income. It seems to me that reverse-onus illicit enrichment provisions 
do not affect the central role of the presumption of innocence in Chinese 
criminal justice. There are exceptions to the presumption of innocence in many 
legal systems where no one challenges the established existence of the 
presumption of innocence due to the exceptions. 

V. IMPLEMENTING THE PRESUMPTION OF INNOCENCE IN CHINA: OLD 
PROBLEMS AND NEW CHALLENGES 

A. Old Problems in Implementing the Presumption of Innocence in China 

Although the presumption of innocence has been adopted since the 1996 
CPL reform, the de facto “presumption of guilt” still exists in practice due to 
the influence of a long tradition and the persistent thinking pattern among key 
players in the criminal justice system. There is no denying that some police 
officers still hold the presumption of guilt when they conduct investigations.  

A typical illustration is obtaining confessions by illegal means. Although 
extracting confession through torture is disappearing since China adopted the 
exclusionary rule of illegally obtained evidence in 2010, there is still a gray area 
in which police officers obtain confessions through more subtle illegal methods 
such as inducement, deception or other methods imposing psychological 
pressure upon the suspects to make them confess against their will. Obtaining 
confessions through illegal means is in itself a strong indicator that the 
presumption of guilt still dominates the mindset of many law enforcement 
officers in China. 

Another illustration is the high incarceration rate in the pre-trial stage. 
Pretrial detention is an issue of key relevance to the presumption of innocence, 
as Laudan held that a judge denying bail to an accused does not presume 

 
(2006) (providing examples of “reverse onus provisions that relieve the prosecution of the high burden of 
proof” in illicit enrichment cases). 



  

22 TSINGHUA CHINA LAW REVIEW [Vol. 15:1 

innocence.71 However, pretrial detention is a norm instead of exception in 
China. As national statistics suggest, the pretrial detention rate in China has 
dropped slowly from 80% to 60% over the past decade (see Table 1). However, 
over half of suspects are still kept in custody awaiting trial (see Figure 1). Most 
Chinese suspects are denied bail, indicating that the presumption of guilt still 
influences the decision about bail or detention in China’s criminal cases. 

 
TABLE 1: NATIONAL STATISTICS ON PRETRIAL DETENTION RATE IN CHINA 
FROM 2010 TO 2019 

Data Sources include China Law Yearbook, China Statistics Yearbook, Annual Operational Report of 
Supreme People’s Procuratorate, and Annual Report of China Rule of Law Construction. 
 

Figure 1. Pretrial Detention Rate in China from 2010 to 2019 

 
 71 LARRY LAUDAN, TRUTH, ERROR, AND CRIMINAL LAW: AN ESSAY IN LEGAL EPISTEMOLOGY 95 
(2006). 

 Number of 
arrests approved 

Number of 
prosecutions 

Pretrial 
detention rate 

2019 1088490 1818808 59.85% 
2018 1056616 1692846 62.42% 
2017 1069729 1664810 64.26% 
2016 828618 1402463 59.08% 
2015 873148 1390933 62.77% 
2014 879615 1391225 63.23% 
2013 879817 1324404 66.43% 
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A third illustration is a tendency for prosecution among police and 

prosecutors. Although the police and prosecutors know they should take a 
skeptical approach to potentially unreliable evidence, it is easy for them to lose 
sight of this in the desire to solve the case, particularly if the crime is serious. 
The case of Zhang Yuhuan (introduced in the very beginning of this article) is 
a vivid example of how the accused could be found guilty when the standard of 
proof was not satisfied at all. Similar cases are not rare because the police are 
under tremendous pressure to solve cases, especially murder cases, in China. 
The slogan “murder cases must be solved” (mingan bipo “命案必破”) 
intensifies this pressure and has led to quite a few wrongful convictions over 
the past few decades. 

Why does the de facto “presumption of guilt” still exist in China? The main 
reason is that Chinese practitioners usually value “crime control” over “due 
process”. It is a long-standing tradition of China to pay more attention to 
solving crimes timely than to protecting the accused’s procedural rights. 
Although the notion that procedural justice is just as important as crime control 
has been greatly promoted in recent years, criminal control always prevails 
when the two values are in conflict. 

The second reason is that not all practitioners have a correct understanding 
of the principle of the presumption of innocence. According to some 
practitioners, it contradicts common sense to presume a criminal caught red-
handed innocent. It’s especially hard for them to presume the suspect innocent 
when there is a lot of incriminating evidence at hand. More training should be 
conducted so that police officers can understand that in the presumption of 
innocence, innocence is just a legal status, not a fact.72 

The third reason is that protections are not available when suspects suffer 
from the consequence of the presumption of guilt. As discussed in the above 
section, Chinese Criminal Procedure Law hasn’t granted the suspects and 
defendants the right to silence. The suspects can also not have their defense 
lawyers present during the interrogation. The 2012 CPL created an alternative 
protection, i.e., the interrogation should be video, or audio taped in major cases. 
However, this protection has not played the anticipated role due to poor 
implementation. It is not uncommon that the Chinese suspects’ rights have been 
infringed because of the presumption of guilt.  

The presumption of guilt is detrimental because it may blind the key players 
in the criminal process from considering alternative explanations, such as that 
the perpetrator may be someone else. In contrast, presuming innocence makes 
it more likely that the police will look for evidence which might exonerate the 
suspect rather than focusing only on incriminating evidence. Ferguson wisely 

 
 72 See James Bradley Thayer, supra note 53, at 197 (1897) (When we speak of the presumption of 
innocence or of sanity we are talking of a legal rule of presumption, a legal position, and not of the facts which 
are the basis of it). 
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pointed out that “the key players in the criminal process (professionals such as 
police, prosecutors and judges, as well as lay participants such as jurors) should 
adopt the presumption of innocence as a practical attitude.”73  Treating the 
presumption of innocence as a practical attitude reminds us that those who are 
accused or suspected of criminality are not to be equated to those whose guilt 
has been formally established, and serves to alert investigators to the dangers 
inherent in assuming guilt. 

B. New Challenges Brought About by the Plea-bargaining Reform 

In addition to the problems mentioned above, a new challenge for the proper 
implementation of the presumption of innocence in China is the wide 
application of plea bargaining.  

As pointed out above, China’s criminal trial is more of a format than of any 
substance. Trial in China is neither oral nor adversarial. Live witness 
testimonies are rare in Chinese criminal courtrooms, and written statement of 
witnesses can be admitted into evidence. The judges’ decisions are based 
primarily on the prosecution’s case files and written evidence. Chinese 
judiciary is not neutral enough to keep the same distance between the 
prosecution and the defense. Because of the close relationship between courts 
and procuratorates, the former tends to give more weight to the latter’s case, 
and usually confirm the prosecution’s charge and find the defendant guilty. 
When the trial is formalistic, it cannot fulfill most guarantees for the 
presumption of innocence, then the presumption of innocence becomes an 
empty promise.  

To boost the role of trial in adjudication, one of the major goals of China’s 
criminal procedure law reform is to make trial the central stage of the whole 
criminal proceeding. Making the trial substantial is the core task of this 
systematic reform, which is critical to implement the presumption of innocence 
in trial stage. 

In trial-centered criminal procedure law reform, a necessary step is to divert 
most criminal cases from regular trial proceeding. China has adopted a 
diversion mechanism like American plea bargaining since the 2018 CPL 
amendment. Before the 2018 CPL incorporates this institution, plea bargaining 
with Chinese characteristics was experimented for two years in 18 selected pilot 
sites across China.74 Although the two-year pilot period merely saw an around 
50% application rate, 75  and the national statistics showed a quite prudent 
beginning for the year of 2019 when plea bargaining started to apply to the 
 
 73 Pamela R. Ferguson, supra note 47, at 139. 
 74 These pilot sites included Beijing, Tianjin, Shanghai, Chongqing, Shenyang, Dalian, Nanjing, Fuzhou, 
Xiamen, Jinan, Qingdao, Zhengzhou, Wuhan, Changsha, Guangzhou, Shenzhen, Xi’an. The pilots were 
conducted from November 2016 through November 2018.  
 75 The application rate from 2017, according to the China Law Yearbook, was 45%. There is no separate 
official statistics for the rate of 2018, but there was a percentage 53.5% for the two-year pilot period according 
to the big data report on criminal trials released by the SPC News. So, it can be inferred that the percentage of 
plea-bargaining cases in 2018 is about 60%.  
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whole country, the ratio of cases disposed by plea bargaining to all criminal 
cases has been increasing dramatically from less than 50% to 85% (see Figure 
2). Criminal cases disposed by plea bargaining account for 80-90% of all 
criminal cases across the country since the end of 2019(see Figure 3), and the 
rate is still rising. 

 
FIGURE 2. THE APPLICATION RATE OF PLEA-BARGAINNING CASES. 

 
Data Sources: The Supreme People’s Procuratorate, The Supreme People’s Court, and China Law 
Yearbook. 
 
FIGURE 3. THE APPLICATION RATE OF PLEA-BARGAINNING CASES FROM 
JANUARY TO DECEMBER IN 2019. 

 
Data Source: The Supreme People’s Procuratorate 
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In plea bargaining cases, prosecutors are required to play an active role and 

they tend to encourage, sometimes even push, the accused to plead guilty and 
accept punishment. Incomplete data indicates that not all defendants plead 
guilty voluntarily. Therefore, this would be a new challenge for the 
implementation of the presumption of innocence because with more and more 
cases relying on the guilty plea of the accused, and the prosecution imposing 
pressure upon the accused to enter guilty plea, the presumption of innocence 
will lose its place in trial. 

VI. CONCLUSION 
The presumption of innocence is not only a rule of proof allocating the 

burden of proof in criminal cases, but also a golden rule for criminal procedure, 
a special shield for the rights of the accused, and a minimum guarantee for a 
fair trial. The presumption of innocence has been recognized in China since the 
1996 criminal procedure law amendment. No other legal institution ever 
aroused so much controversy and misunderstanding among Chinese jurists and 
practitioners as the presumption of innocence did. More in-depth research 
needs to be conducted to clarify the understanding of the presumption of 
innocence. Meanwhile, the principle needs to be improved by adopting more 
rights to protect the accused, such as the right to remain silent. Legal provisions 
contradicting the presumption of innocence also needs to be repealed. For 
example, the obligation of truthfully answering questions posed by 
interrogators should be canceled because it not only contradicts the principle of 
the presumption of innocence, but also conflicts with the privilege against self-
incrimination.  

China is facing tremendous challenges to implement the presumption of 
innocence in practice. In addition to solving the old problems, i.e., erasing the 
de facto “presumption of guilt” from the mindset of key players in the criminal 
justice system, and strictly implementing the presumption of innocence related 
provisions, China should also pay attention to the newly emerged challenges. 
For example, the recently adopted plea bargaining with Chinese characteristics 
poses new challenges for implementing the presumption of innocence properly. 
A balance needs to be struck between efficiency and due process. In plea 
bargaining cases, the defense lawyer’s role should be strengthened instead of 
being weakened. With the development of plea-bargaining reform, the 2018 
CPL has introduced duty counsel for all the suspects and defendants before they 
retain their own lawyer or be appointed legal aid lawyer. This is a critical move 
because it expands the legal aid service to all criminal suspects in the early stage 
of criminal proceedings. Counsel’s assistance would ensure that the suspects or 
defendants choose a guilty plea over a not guilty plea knowingly and 
intelligently. The plea bargaining with Chinese characteristics is different from 
the American style plea bargaining. A guilty plea does not lead to the omission 
of trial. All the cases go to trial no matter what plea the accused enters. 
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Therefore, the duty counsel’s assistance is important to ensure that the accused 
exercise their right to defense properly.  

A controversial issue relating to the Chinese plea bargaining institution is 
whether the standard of proof will be lowered in such cases. Although Chinese 
scholars are divided on this question, I think it unrealistic to claim that the 
standard of proof is as strict as that in regular cases. There is no denying that it 
is less difficulty for the prosecution to prove the guilt of the accused beyond 
reasonable doubt in plea-bargaining cases. However, the court should ensure 
that the guilty plea is voluntarily entered and there is factual basis for the 
conviction. As a new institution, Chinese plea-bargaining is developing and 
open to improvement. Among others, the proper implementation of the 
presumption of innocence should be taken seriously by Chinese legislators and 
practitioners.  

There are still many difficulties that China faces in implementing the 
presumption of innocence. Although the implementation cannot be achieved 
overnight, we have reason to hope for a better future. 
 


