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CHINA’S CRIMINAL DETENTION AS A COMPULSORY
MEASURE UNDER EXIGENCIES: A COMPARATIVE ANALYSIS

Yl Yanyou

|. INTRODUCTION

A man who has no knowledge about other countries has no
knowledge about his own. This is also the case in the field of law. It
becomes evident that comparing other countries’ laws with Chinese law
helps us to understand ourselves better. As Zweigert and Kotz put it:
“Only when a lawyer knows about other country’s legal knowledge can
he understand his home country’s laws correctly.”® This is one of the
values of comparative law research. However, there are also risks in
comparing laws between countries. This is because different legal
systems use different terms to describe the same things. For example, in
many Western countries, the search of a person is called a “search”
while in China the search of a person is sometimes called “‘examination
of the person.” Although called differently, they function in the same
manner. In addition, Chinese law requires the investigative organ to
produce and show a paper (IEFHC4) when conducting an inquest of
the crime scene. The paper is not called a “warrant” although it
functions as the warrants used in Western countries. There are many
other examples. When making a comparison between two legal
systems, we must first make sure that we are comparing the same
things. At the same time, when we cannot find the same thing based on
its name, we should try to find it by examining its function. I call this
methodology a comparison based on function. We shall make
comparisons among things that function in the same way,
notwithstanding what they are called. For things that have the same
name but function differently, we must be careful to not to treat them
the same. For things that have different names but function the same
way, we shall compare them as the same kind of things without
hesitation.

This essay uses such a methodology to explore China’s criminal
detention in the global context in comparison to other jurisdictions. Part
I shows the nature of China’s criminal detention in a historical and
comparative context. It demonstrates that China’s criminal detention
was originally designed as a provisional measure under exigent
circumstances in the 1954 Constitution and this nature was inherited by
the 1954 Regulation on Arrests and Detentions and the 1979 Criminal

! KONRAD ZWEIGERT & HEIN KOTZ, EINFUHRUNG IN DIE RECHTSVERGLEICHUNG, AUF DEM GEBIETE
DES PRIVATRECHTS, BAND |: GRUNDLAGEN [General Introduction to Comparative Law], translated in Bijiao
Fa Zonglun (EEFSAE£) 1 (Pan Handian (7Y E#) et al. trans. 2003) (Preface to the Chinese edition).
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Procedure Law. It argues that only when a detention is designed and
treated as a provisional measure under exigent circumstances shall it be
regarded as constitutional. It also compares criminal detention with
other Chinese provisional measures such as stop and further
interrogation, seizure and delivery, and summons and forced summons.

Based on the observation in Part I, the following parts deal with
procedural safeguards for criminal detentions by comparing them to
those in Western countries. Part 11 discusses the issue of probable cause
and targets for criminal detentions. It shows that although there is no
probable cause requirement in conducting a criminal detention, China’s
Criminal Procedure Law limits the power of law enforcement by
defining targets of criminal detentions in the way that is commonly
accepted in Continental countries. It argues that limiting the applicable
scope of a criminal detention by defining its targets has the same effect
as requiring a show of probable cause.

Part 11l discusses the issue of warrant requirements. It compares
common law and civil law rules, and concludes that both have
exceptions for warrant requirements. Particularly, it points out that in
exigent circumstances, there is no warrant requirement in both common
law and civil law countries. It then argues that, although Chinese law
does not require a judicial warrant for criminal detentions (only a
warrant issued by investigatory organs) it is justifiable because in
Chinese law, a criminal detention is applicable only in exigent
circumstances.

Part 1V introduces time periods for China’s criminal detentions, and
argues that time periods for criminal detentions function in the same
way as the requirement of “bringing the detainee to a judge without
unnecessary delay”. It also explores the relationship between the
prolonged time period of criminal detention in the 1996 Criminal
Procedure Law and the abolishment of shelter for examination
(Shourong Shencha), and argues that the prolonged time period for
criminal detention violates the intent of the Constitution as it is
designed to be a provisional measure under exigent circumstances.

Part V discusses other procedural safeguards for criminal detentions
including sending the detainee to a detention house immediately,
interrogating the detainee within 24 hours, notifying the detainee’s
family or the unit to which he belongs, and notifying the local public
security organ when executing a criminal detention in another place.

Part VI discusses exclusionary rules which function as a remedy for
violations of procedural safeguards concerning criminal detentions. The
last part then concludes the article.
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Il. THE NATURE OF CRIMINAL DETENTIONS IN CHINA

Viewed globally, whether in the West or in the East, all compulsory
measures may be grouped into two types: those measures conducted
mainly by police that apply to suspects before they are brought to a
judicial officer for further handling, and other measures imposed by
judicial officers upon suspects that have already been brought to them.
The former may be further grouped into two types: measures under
exigent circumstances for the purpose of stopping flagrant crimes,
apprehending flagrant criminals, and bringing them to judicial officers;
and other measures in ordinary cases. The latter may also be grouped
into two types. One is detention, which aims to ensure the appearance
of the defendant at trial and prevent continuing danger to society. The
other consists of alternatives to detention, including bail/guarantees
pending trial and residential surveillance.? In China, compulsory
measures are also grouped into the above categories, and criminal
detention, although translated as detention, is actually a kind of measure
that is used to stop, apprehend and bring a flagrant criminal or
quasi-flagrant criminal to an investigatory organ or a judicial officer for
handling or further interrogation.

A. The Nature of Criminal Detentions in China’s Constitution

Viewing based on legislative history, particularly the legislation of
the Constitution, criminal detention was originally designed as a
measure for stopping, apprehending, and bringing a flagrant criminal, a
quasi-flagrant criminal or a major suspect to an investigatory organ or a
judicial officer for interrogation and handling. In other words, although
it has been called criminal detention, it is not a measure of pretrial
detention, but a provisional measure to be exercised under exigent
circumstances.

China has promulgated four Constitutions: in 1954, 1975, 1978, and
1982. The current effective Constitution is the 1982 Constitution, which
has been revised four times. The 1982 Constitution contains no mention
of criminal detentions. Actually, criminal detentions have not been
mentioned in any of China’s four Constitutions. However, the concept
of criminal detention did appear in the draft of the 1954 Constitution.
The original draft of the 1954 Constitution provided that “Any
provisional detention in an exigent situation shall be approved by a
court or a chief procurator, or the detained person shall be released.”
This means that all detentions shall be permitted only in exigent

2 Yi Yanyou (BJE%), Xingshi Qiangzhi Cuoshi de Tixi Jigi Wanshan (J|ZE58 e FEHETT 4 2 R E 52
=) [The System of Compulsory Measures and Their Perfection], 3 FAXUE YANJIU (GEF0H4%) [CHINESE J.
L] 146 (2012).
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situations and shall be provisional. This was expressed more explicitly
in the second draft of the 1954 Constitution:

Article 81: Freedom of the person of citizens of the People’s
Republic of China is inviolable. No citizen may be arrested
except with the approval or by decision of a people’s court or a
chief prosecutor. Any provisional detention in an exigent situation
shall be approved by a court or a chief procurator within three
days, or the detained person shall be released.’

In this draft of the 1954 Constitution, criminal detention was
provided together with the arrest. The arrest was a pretrial detention
measure with a comparatively long time period, and therefore made
with the approval of a Chief Prosecutor or by the decision of a People’s
Court. In contrast, detention was regarded as a measure under exigent
circumstances, and approved by a court or chief procurator within three
days, or the detainee would be released. Put in another way, the
detention in an exigent circumstance was to be very short, and the aim
of an exigent detention was to hold the detainee provisionally, and only
the Chief Prosecutor or the People’s Court had the power of approving
or deciding an arrest which would deprive a citizen’s personal freedom
formally.

Why did the 1954 Constitution delete the provision on criminal
detention? Historic materials show that some of the drafters of the 1954
Constitution objected to the incorporation of criminal detention. In Wu,
one of the drafters of the 1954 Constitution, challenged the provision of
Article 81 and suggested that: “In the Soviet Union, the provisional
criminal detention is provided in Criminal Law. Shall we consider not
to provide it in our Constitution?* After some discussion, Liu Shaoqi,
the Chair of the meeting, concluded: “Let us retain this provision
provisionally, and we will make a decision the next time.””

Then, in the Fifth Meeting on Examination of the Draft of the
Constitution, Wu Yuzhang first made a comment on the provision of
criminal detention: “In the Soviet Union’s Constitution, there is no
provision for a criminal detention. On the contrary, the Soviet Union
has a Law for Criminal Detention, and according to this Law, a criminal
detention shall be reported to the Chief Prosecutor within 24 hours, and
the Chief Prosecutor shall make a decision within 48 hours.”®

% See Han Dayuan (§%7T), 1954 Nian Xianfa yu Xin Zhongguo Xianzheng (19544255 S [E2E
IE) [The 1954 Constitution and Constitutionalism in the People’s Republic of China] 248 (2004) (Second
Draft of 1954 Constitution of the People’s Republic of China).

4 1d.

5 Id. at 249.

6 1d. at 253.
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According to Wu, since the Soviet Union’s Constitution did not provide
for criminal detention, China shall not provide it either. Peng Zhen also
said: “It is difficult to make criminal detention clear in the Constitution.
Since the Soviet Union provides for criminal detention in its Criminal
Procedure Law, we may provide it in our Criminal Procedure Law as
well. If it is too hasty to have a Criminal Procedure Law, we can have a
regulation first.”’ Deng Xiaoping said: “We can have a provisional
law. There are shortcomings in the draft of the Constitution. In urban
areas, three days is too long; and in countryside, three days is not
enough.”® Liu Shaogqi agreed: “ [I agree to] delete this sentence. We
shall have a provisional law for criminal detention. We shall have it at
the same time when the Constitution is enacted. Therefore we shall
make some preparation for it right now.”® As a consequence, the
provision for criminal detention was deleted.

These records briefly show the legislative process of the 1954
Constitution on the discussion of criminal detention. In the draft of the
1954 Constitution, there was a provision on criminal detention, and it
was treated as a provisional measure under exigent circumstances. It
was deleted also because it was a provisional measure. From a historical
view, the drafters of the Constitution regarded criminal detention as a
provisional measure under exigent circumstances, and its time period
was strictly limited to three days. If we accept the opinion that the
Constitution should be read based on its original intentions,’® we can
conclude that only when a criminal detention is defined as a provisional
measure under exigent circumstances and its time period is strictly
limited should we consider it constitutional. Any measure that surpasses
these two restrictions should be considered unconstitutional because the
drafters of the 1954 Constitution intended to design criminal detention
as a provisional measure under exigent circumstances, and we should
interpret the Constitution based on the intention of the Legislature. Of
course, we can argue that the intent of the 1954 Constitution is not
necessarily the intent of the 1982 Constitution. This is absolutely true.
There are many differences among the four Constitutions. However, the
1982 Constitution is the one that bears the most resemblance with the
1954 Constitution. In addition, the targets and time limits for criminal
detention provided in the 1979 Criminal Procedure Law inherited
provisions of the Regulation on Arrest and Detention promulgated in
1954. This evidence shows that there is a logical continuity between

7 1d. at 254.

& 1d.

°Id.

10 STEPHEN BREYER, MAKING OUR DEMOCRACY WORK: A JUDGE’S VIEW (2010), translated in Faguan
Neng Wei Minzhu Zuo Shenme (EEREN B F{fi(2.) 129 (He Fan ({iif) trans., 2012).
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criminal detention after 1979 and criminal detention after 1954. We
shall treat them as the same.

B. The Criminal Detention in the Regulation on Arrests and Detentions
and the Criminal Procedure Law

As scheduled by Liu Shaoqgi, the Regulation on Arrests and
Detentions was enacted immediately after the enactment of the 1954
Constitution. However, the Criminal Procedure Law was not
promulgated until 1979. Nevertheless, both the Regulation on Arrests
and Detentions (promulgated in 1954) and the Criminal Procedure Law
(first promulgated in 1979) followed the model of the 1954 Constitution
and treated criminal detention as a provisional measure under exigent
circumstances. In the 1954 Regulation, targets of criminal detention
were defined as follows:

In any of the following emergency circumstances, a public
security organ may first detain a major suspect or an active
criminal who, on the basis of his crime, should be arrested: (1) if
he is in the process of preparing to commit a crime, is committing
a crime or is discovered immediately after committing a crime (I
TETREAUSE ~ SETUSREEIUSRERIN & HErY); (2) if he is
identified as having committed a crime by the victim or by an
eyewitness (e NBGEELEIRE WHYATHIAMIIEIER); (3)
if he is found to have criminal evidence on his person or at his
residence (£ 5 UEE (T AL BUEILIRIENERY); (4) if after
committing a crime, he attempts to commit suicide or to escape or
is already a fugitive (JUSEfS RIEIE 4% ~ PREIaEERLRY); () if
he may possibly destroy or falsify evidence, or collude with
others to devise a consistent story (557K ~ (iR & Rt
[]HEAY); (6) if his identity is unclear and there is strong suspicion
that he is a person who goes from place to place committing
crimes (& RNBIA IR EIF 2B RAREENY), or (7) if he is
engaged in beating, smashing, looting or raiding and is gravely
undermining work, production or public order (IFfE# T THTHE
PRI BB TAE ~ A7t 2 fkerea).

The 1954 Regulation also set up the time limits for criminal
detention, which were three days in ordinary cases, with a possible
extension of one to four days in special circumstances (art. 8). It is

1 Daibu Juliu Tiaoli (33425 [Regulation on Arrests and Detentions] (promulgated by the
Standing Comm. Nat’l People’s Cong., Dec. 20, 1954, effective Dec. 20, 1954) art. 5 (Chinalawinfo) (The
1979 Regulation on Arrests and Detentions repeated this provision without any amendment.); see Daibu Juliu
Tiaoli (R4 [Regulation on Arrests and Detentions] (promulgated by the Standing Comm. Nat’l
People’s Cong., Feb. 23, 1979, effective Feb. 23, 1979) art. 6 (Chinalawinfo).
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noticeable that the Regulation did not use the expression “it may be
extended to seven days in special circumstances”, but used the
expression quoted above. This is because that, although the longest time
periods for two expressions were the same, and the legal effects were
also the same, their impact on people’s impressions were different.
Obviously, up to seven days’ detention sounds longer than a detention
of three days with one to four days’ extension. The REGULATION
therefore emphasized the provisionality of criminal detention through
its text and expression. Both the targets and time limits for criminal
detention verify that a detention should be conducted only in exigent
circumstances. These provisions, which characterize criminal detention
as a provisional measure under exigent circumstances, were inherited
by the 1979 Criminal Procedure Law. The 1979 Criminal Procedure
Law repeated almost verbatim the provision of criminal detention in the
1954 Regulation on Arrests and Detentions.*?> The 1979 Criminal
Procedure Law detention was essentially a copy of the criminal
detention provided for by the 1954 Regulation on Arrests and
Detentions. Although the Constitution had been revised, the nature of
the criminal detention had not been. The 1996 and 2012 Criminal
Procedure Law also comprehensively inherited these provisions, with
only a few significant variations.*?

C. Other Types of Measures for Apprehending and Arresting Suspects,
and Bringing Them to Judicial Officers or Detention Houses

Criminal detention is noticeably not the only measure used to stop,
apprehend and bring a flagrant or quasi-flagrant criminal to judicial
officers for questioning. There are other types of compulsory measures
that function to stop at-the-scene crimes, and apprehend and bring in
major suspects. The first one is called seizure and delivery, and was
also provided for originally by the 1954 Regulation on Arrests and
Detentions:

12 For example, with respect to the targets of criminal detention, the 1979 Criminal Procedure Law
provides: “[pJublic security organs may initially detain an active criminal deserving arrest or a major suspect
under any of the following conditions: (1) if he is preparing to commit a crime, is in the process of committing
a crime or is discovered immediately after committing a crime; (2) if he is identified as having committed a
crime by a victim or an eyewitness; (3) if criminal evidence is found on his body or at his residence; (4) if he
attempts to commit suicide or escape after committing the crime, or he is a fugitive; (5) if there is likelihood of
his destroying or falsifying evidence or colluding with others to give false statements; (6) if his identity is
unknown and he is strongly suspected of committing crimes going from one place to another; and (7) if he is
engaged in beating, smashing and looting and is seriously undermining work, production and public order.”
See Xingshi Susong Fa (JHIZF1/7i/47%) [Criminal Procedure Law] (promulgated by the Standing Comm. Nat’l
People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 41 (Chinalawinfo) (This provision is a copy of
the one on criminal detention in the 1954 Regulation for Arrests and Detentions.).

¥ Seeinfra. Part V.
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Any citizen may forthwith seize the following offenders and
deliver them to a public security organ, a people’s procuratorate
or a people’s court for handling (JH2E/ A\ ZEH15S ~ A ERFGZLRER]
A ESEFEAATE): (1) a person who is in the process of committing
a crime or is discovered immediately after committing a crime (i
FEFATIUIEEEAUIR G RN & BarY); (2) a person who is
wanted for arrest (:HZE{F2EHY); (3) a person who has escaped
from prison (EZfk#kEEAY); or (4) a person who is being pursued
for arrest (EAE#zEHY).

The first target of seizure and delivery is the very same target as
criminal detention. The other three targets are supplementary to targets
of criminal detention. The subject of seizure and delivery is notably
“any citizen”, which could include policemen. Therefore it bears
similarity to warrantless arrests in Western countries, including
warrantless arrests conducted by both policeman and ordinary people.

Another measure is stop for further interrogation (B4 & £L[n]). The
stop for further interrogation, which is provided for by the People’s
Police Law, is also designed as a measure for stopping, apprehending
and questioning flagrant criminals or quasi-flagrant criminals.
According to the People’s Police Law, the subject of stop for further
interrogation is policeman. The purpose of a stop for further
interrogation is to take the suspect to the public security organ for
further interrogation. Targets of stop for further interrogation include a
person who is: (1) being accused of or identified by a victim or witness
to have committed a criminal offense; (2) being suspected of
committing an offence, violating management of public security or
committing a crime then and there; (3) being suspected of violating
management of public security or committing a crime, and with an
unknown identity; or (4) carrying articles that are probably ill-gotten
goods obtained in violation of management of public security or by
committing a crime. Time periods for a stop for further interrogation are
24 to 48 hours. It seems that this measure bears more similarity to
arrests in Western countries than the criminal detention does.

In addition to measures designed for stopping or apprehending
flagrant or quasi-flagrant criminals, the Criminal Procedure Law also
provides measures for bringing a criminal suspect or defendant to

14 See Daibu Juliu Tiaoli (EffiFEIZ%(51) [Regulation on Arrests and Detentions] (promulgated by the
Standing Comm. Nat’l People’s Cong., Dec. 20, 1954, effective Dec. 20, 1954) art. 6 (Chinalawinfo); see also
Daibu Juliu Tiaoli (i#4ied4%(3) [Regulation on Arrests and Detentions] (promulgated by the Standing
Comm. Nat’l People’s Cong., Feb. 23, 1979, effective Feb. 23, 1979) art. 7 (Chinalawinfo); see also Xingshi
Susong Fa (JHIZE1f1247£) [Criminal Procedure Law] (promulgated by the Standing Comm. Nat’l People’s
Cong., Jul. 1, 1979, effective Jan. 1, 1980) art. 42 (Chinalawinfo); see also Xingshi Susong Fa (JFIZEiFiAE)
[Criminal Procedure Law] (promulgated by the Standing Comm. Nat’l People’s Cong., Jul. 1, 1979, effective
Jan. 1, 1980) (1996) art. 63 (Chinalawinfo).
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judicial officers for questioning or handling under ordinary
circumstances. These measures are the summons ({£0ift, Chuanhuan)
and forced summons ($7{%, Juchuan). Generally speaking, a summons
IS not a compulsory measure because it does not coerce the person who
iIs summoned to the judicial officer, but the forced summon is a
compulsory measure because it is usually used when the person who is
summoned refuses to appear. The time period for a forced summons is
24 hours®. Therefore, in China’s criminal procedure, there are three
types of measures that aim at stopping and apprehending criminal
suspects and bringing them to judicial officers or detention houses for
interrogation under exigent circumstances, and one measure for
bringing in criminal suspects for interrogation under ordinary
circumstances. '

I1l. TARGETS OF CRIMINAL DETENTIONS

A. China’s “Target” Approach and Its Continental Origins

~China’s current Criminal Procedure Law prescribes targets of
criminal detentions as follows:

Public Security Organs may initially detain an active criminal
or a major suspect under any of the following circumstances: (1)
if he is preparing to commit a crime, is in the process of
committing a crime or is discovered immediately after
committing a crime; (2) if he is identified as having committed a
crime by a victim or an eyewitness; (3) if criminal evidence is
found on his body or at his residence; (4) if he attempts to commit
suicide or escape after committing a crime, or he is a fugitive; (5)
if there is likelihood of his destroying or falsifying evidence or
tallying confessions; (6) if he does not tell his true name and
address and his identity is unknown; and (7) if he is strongly
suspected of committing crimes from one place to another,
repeatedly, or in a gang.

5 Xingshi Susong Fa (JfJEEf1A7E) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 117 (Chinalawinfo).

16 In Western countries, once a suspect is brought to a judge, it is up to the judge to decide whether or not
to put him into custody. Applying this logical structure to Chinese law, once a suspect is apprehended, he
must be brought to a judge immediately and it must be the judge who decides whether or not to put him in
prison. Since China’s pretrial detention measure is called an “arrest”, it must be a judge who decides whether
or not put a suspect into prison using an arrest. Therefore, once a suspect is controlled through a forced
summons, seizure and delivery, or a stop for further interrogation, the next step is whether to arrest him or
release him. In other words, to adopt a criminal detention is not an alternative after the forced summons, stop
for further interrogation, or seizure and delivery. However, this is not the case in practice. On the contrary, the
suspect is usually put under criminal detention after being subjected to a forced summons, seizure and
delivery, or stop for further interrogation, if it is necessary to arrest him.
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Scrutinized strictly, Chinese criminal detention targets three types of
people: flagrant and quasi-flagrant criminals, major suspects, and
people who are likely to hamper the proceedings of investigations,
prosecutions or trials. The first three targets are all flagrant criminals
(i.e. those preparing to commit a crime, in the process of committing a
crime or discovered immediately after committing a crime; those
identified as having committed a crime by a victim or eyewitness; and
those found with criminal evidence on their persons or at their
residences). The sixth and seventh targets are major suspects (i.e. those
who do not provide true names and whose identifications are unknown;
and those strongly suspected of repeatedly committing crimes from one
place to another, or who are members of a gang). The fourth and fifth
targets are people who are likely to hamper the proceedings of an
investigation, prosecution or trial (i.e. those likely to commit suicide, to
flee, or who are already fugitives; and those likely to destroy evidence,
falsify evidence or tally confessions).

China’s approach originates largely from Continental countries. The
German Criminal Procedure Law provides three types of provisional
arrests: an arrest that aims at holding the offender or identifying the
flagrant criminal (Flangranz-festnahme), an arrest conducted by a
prosecutor or policeman to identify a specific person, and an arrest
conducted by a prosecutor or police organ according to the second
clause of Article 127 of the Criminal Procedure Law.'” According to
the first clause of Article 127 of Germany’s Criminal Procedure Law,
the purpose of a provisional arrest may be to: stop flagrant crimes,
identify the detainee, and prevent the detainee from fleeing.® Japan’s
criminal procedure is mainly Continental style. According to Japan’s
Constitution, a warrantless criminal detention may be conducted in
cases of at-the-scene crimes.’® In Japan, a flagrant criminal means a
culprit who is in the process of committing a crime or who has been
found immediately after committing a crime. A quasi-flagrant criminal
includes a person who is being pursued, found to have stolen money or
tools for a crime with him, found to have obvious criminal evidence on
his body or clothes, or who intends to flee when being questioned.?

Hence, in Continental countries, the law restricts law enforcement
by limiting the use of arrests to flagrant criminals, major suspects or
persons likely to hamper the proceedings of an investigation,

7 Claus Roxin, Strafprozessrecht [Criminal Procedure Law], translated in Xingshi Susong Fa (JF/E5iFi4
72) 302 (Wu Liqgi (5iZH) trans., 24th ed. 2003).
g

® Matsuo Kouya, Nihon no Keji Soshoho ( H AXDFIFFF7A1E) [Criminal Procedure Law in Japan Part
1], translated in Riben Xingshi Susong Fa Shangjuan (HATHE 1AL _E£&) 57 (Ding Xiangshun (T 4H
i) & Zhang Ling (5k/%) trans., 2005).

2 1d. at 62.
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prosecution or trial. A flagrant criminal is a culprit who is caught in the
act, either with the stolen object in hand for crimes against property
(hand-having), or with the blood of the victim on him or his clothing for
crimes against persons (red-handed).?! A decision by the Spanish
Supreme Court provides three requirements when defining a flagrant
criminal. The first requirement is temporal immediacy, which means
that one is committing the crime or was committing it moments before.
The second is personal immediacy, which means the offender is found
at the moment in a situation in relation to the object or instruments of
the crime, so as to offer evidence of his participation in the act. The
third is urgent necessity, which means that, due to the circumstances
present in the concrete case, the police consider themselves impelled to
immediately intervene with the double goal of putting an end to the
existing situation by impeding in all possible ways of propagating the
evil which the penal violation gave rise to, and achieving the arrest of
the perpetrator if the facts permits one to appear before a judicial
authority to obtain an appropriate warrant.?? A “major suspect” is
usually someone who is strongly suspected of having committed a
crime.

With respect to flagrant or quasi-flagrant criminals, the targets
provided for in China’s Criminal Procedure Law meet the definition of
flagrant criminals. With respect to major suspects and people who are
likely to commit acts hampering the proceedings of an investigation,
prosecution, or trial, the law also implicitly requires evidence to justify
the criminal detention. Therefore, we can say that China’s Criminal
Procedure Law has appropriately set down the ground for its criminal
detentions.

B. The Target Approach Functions the Same as “Probable Cause ”

In common law systems, the law requires probable cause or
reasonable suspicion to conduct a stop, frisk, apprehension or arrest. For
example, in America, all custodial arrests must be founded on probable
cause, and any arrests not founded on probable cause constitute
unreasonable seizures of the person in violation of the Fourth
Amendment of the Constitution.?® In the context of seizure of a person,
probable cause means that there are facts and circumstances sufficient
for a person of reasonable caution to believe that an offense had been
committed and the person to be arrested committed it.2* In England, the
law requires that only when an officer has reasonable grounds for

2 STEPHEN C. THAMAN, COMPARATIVE CRIMINAL PROCEDURE: A CASEBOOK APPROACH 4 (2002).

% RJ 1990, No. 2647, 3534, at 3535-3537.

% See Henry v. United States, 361 U.S. 98, 170 (1959); Dunaway v. New York, 442 U.S. 200, 209
(1979).

% JOSHUA DRESSLER, UNDERSTANDING CRIMINAL PROCEDURE 142 (3rd ed. 2002).
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suspicion necessary to exercise the power of stop and search shall he
detain the person concerned for the purpose of and with a view to
searching him.?> Whether a reasonable ground for suspicion exists
depends on the circumstances in each case, but there must be some
objective basis for it. An officer will need to consider the nature of the
article the person is suspected to carry in the context of other factors
such as time and place, and the behavior of the person concerned or
those with him.%® In Australia, the law also requires a reasonable
suspicion for an arrest. As Hunter and Cameron put it, the power to
arrest depends on the police officer reasonably suspecting or suspecting
on reasonable grounds that a person has committed an arrest-worthy
offence.?

In continental countries, we rarely find the term probable cause or
reasonable suspicion. On the contrary, Continental countries commonly
adopt the target approach when restricting the power of law
enforcement. This essay believes that the target approach functions
almost the same as the probable cause approach.

It is arguable that the term probable cause is to describe the
likeliness and possibility of a person having committed a crime, and the
targets of a legal system describes the scope of the legal system’s
application. This is to a large extent true. In some common law
countries, both approaches are even employed: the law sets limits both
by requiring probable cause and by restricting the applicable scope of
arrests. For example, in Australia, the law sets the rule for an arrest as
follows: “A constable may, without warrant, arrest a person for an
offense if the constable believes on reasonable grounds that (a) the
person has committed or is committing the offense; and (b) proceedings
by summons against the g)erson would not achieve one or more of the
following purposes ...”.% In England, the law also restricts the scope
of arrests in a similar way: “a police officer may arrest any person
whom he has reasonable grounds to suspect of having committed,
committing or being about to commit an arrestable offence. . .”.2°

However, this distinction does not necessarily mean that the two
terms cannot be the same or at least function the same. If “there are
facts and circumstances that are sufficient for a person of reasonable
caution to believe that an offense has been committed and the person to
be arrested committed it”, does this undoubtedly include when a
policeman witnesses the occurrence of the crime (a flagrant crime),

% Police and Criminal Evidence Act, 1984, ¢.60, 82 (Eng.).

% |d, 81, sch. 6.

7 JILL HUNTER, CAMILLE CAMERON & TERSE HENNING, LITIGATION: EVIDENCE AND PROCEDURE 440
(7th ed. 2005).

% Crimes Act 1914 (Cth) s 3z (Austl.).

# Police and Criminal Evidence Act, 1984, c. 60, 824 (Eng.).
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when a policeman discovers a crime immediately after it is committed
(a quasi-flagrant crime), and when a policeman is informed by an
eyewitness that someone has just committed a crime? Now if a crime is
discovered immediately by a policeman, or there is an eyewitness that
informs the policeman that a crime has just been committed, shall these
facts be considered probable cause? The answer to these questions must
be “yes”. What is more, when scrutinized separately, at least some parts
of the Chinese law set even more restrictions for the application of a
criminal detention. For example, according to the text of the Criminal
Procedure Law, with respect to flagrant crimes, Chinese law actually
requires that the police man personally eyewitness the occurrence of the
offence.®®> When the policeman does not personally eyewitness the
occurrence of the offence, the law requires an eyewitness who
witnesses the process of the crime. That means that, when the
policeman does not eyewitness the committing of a crime, only an
eyewitness’ testimony can be regarded as a “reasonable ground” for
conducting a criminal detention. This is a stricter standard than the
“probable cause” standard required for identical or similar occasions in
many common law countries.

In addition, according to China’s State Compensation Law,*! in
cases where an investigatory organ wrongfully detains a citizen without
factual basis or evidence verifying a strong suspicion of criminal
activity, the victim of such a criminal detention shall have the right to
apply for state compensation. Evidently, restrictions upon law
enforcement and efforts toward decreasing arbitrariness in depriving
citizens’ personal freedom are to a large extent realized through
defining targets of criminal detention.

IV. WARRANT REQUIREMENTS

A. The Warrant Requirements of a Criminal Detention

The Criminal Procedure Law prescribes that, when a public security
organ detains a person, it shall produce a detention warrant. However, it
is noticeable that Chinese law does not require a judicial warrant. On
the contrary, the investigation organ has the power to issue detention
warrants by itself. According to the Several Provisions on the Public
Security Organs’ Handling of Cases Involving Economic Crimes
(2012), when a criminal suspect is detained, the investigator shall
submit a written report of criminal detention to the head of the public
security organ at the County Level for approval, and it is the head of the

% See Section B of Part | of the essay.
31 Guojia Peichang Fa ([E 4495 [State Compensation Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., May 12, 1994, effective Jan. 1, 1995) (2012) art.15 (Chinalawinfo).
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public security organ at the Shire level who will issue a detention
warrant.®? According to Rules of the Criminal Procedure for the
People’s Procuratorate (2012), when a criminal suspect is detained, the
investigator who handles the case will initiate a suggestion which will
be approved by the head of his department, and it is the Chief
Prosecutor of the People’s Procuratorate who makes the final
decision®,

Chinese law noticeably does not permit any exception for executing
a criminal detention without a warrant. On the contrary, even though
almost all circumstances when a criminal detention is permitted are
exigencies, the law requires a warrant without any exception. This
makes it problematic in enforcing the law. To resolve this problem, the
Rules Concerning Procedure of Handling Criminal Cases for Public
Security Organs provides that, in exigencies where one of the
circumstances listed in article 80 of the Criminal Procedure Law occurs,
the police shall bring the suspect to the public security organ for
examination, and a warrant for criminal detention must be
supplemented. Thus the warrant requirement is not problematic in
practice. In some circumstances, the police may use the measure of stop
for further interrogation when one of the circumstances listed in
article 9 of the People’s Police Law occurs.*

It becomes evident that Chinese criminal detention does not require
a judicial warrant, although it does require a warrant. It seems that
China’s Criminal Procedure Law focuses more on inner checks and
balances than outer checks and balances. From the checks and balances
point of view, an outer check is always better than an inner one.
However, it is also true that when an investigating organ has the power
to issue a criminal detention warrant, the investigatory organ has been
empowered with broad discretion to deprive a citizen’s personal
freedom, although only provisionally. This makes people doubt the
neutrality of the process of issuing the warrant, and sometimes raises
suspicions that the warrant is a rubber stamp for the police and
investigators in the People’s Procuratorates.

B. China’s Rule Is Justifiable

Contrasted with arrests in America, China’s no-judicial-warrant
criminal detentions appear conspicuous. In America, the arrest of a

% Gong’an Jiguan Banli Jingji Fanzui Anjian de Ruogan Guiding (/N2 R4 IE 0T
}H7E) [Several Provisions on the Public Security Organs’ Handling of Cases Involving Economic Crimes)]
(promulgated by Ministry of Pub. Sec., Dec. 31, 2005, effective Jun. 1, 2006) art. 121 (Chinalawinfo).

% Xingshi Susong Fa (JIJEE1f14%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 130 (Chinalawinfo).

3 Renmin Jingcha Fa (A FR¥822)%) [People’s Police Law] (promulgated by the Standing Comm. Nat’|
People’s Cong., Feb. 28, 1995, effective Feb. 28, 1995) (2012) art. 9 (Chinalawinfo).
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suspect falls within the scope of “seizure” of a person, and therefore is
restricted by the Fourth Amendment’s “reasonableness clause” which
entitles people to the right to be free from unreasonable searches and its
“warrant clause” which sets out conditions for issuing a warrant. The
Supreme Court of America has held on numerous occasions that there
IS a warrant requirement when conducting a search or seizure according
to the Fourth Amendment.® In addition, for arrests where a warrant
requirement applies, the law always requires a judicial warrant, i.e., a
warrant issued by a judge. In America, warrants must be issued by
“neutral and detached magistrates”.3® This means that warrants are not
issued by a member of the executive branch, such as a state attorney
general instead of a member of the judiciary.®” In Coolidge v. New
Hampshire, the Supreme Court of the United States declared a warrant
issued by the State Attorney General invalid because the state official,
who was the chief investigator and prosecutor in the case, was not the
neutral and detached magistrate required by the Constitution.® The
central premise of the warrant requirement is the belief that the right of
citizens to be free from unreasonable search and seizure will be better
protected if the assessment of probable cause is made by a judicial
officer who is not in the competitive business of enforcing the criminal
law.3® As one Court has pointed out: “Judges and magistrates are not
adjuncts to the law enforcement team; as neutral judicial officers, they
have no stake in the outcome of particular criminal prosecutions.”*
However, we shall not compare China’s criminal detention simply
with arrests in America, although there are some similarities between
Chinese criminal detention and some Western countries’ arrests. This is
because, firstly, arrests in America are not only used in exigencies, but
also in ordinary cases, i.e. when no exigency is involved. It is
understandable that in ordinary occasions a warrant requirement is
appropriate. Secondly, when exigency is involved, the American law
sets many exceptions for the warrant requirement. Actually, in America,
although the court has expressed a preference for the use of arrest
warrants when feasible, it has never invalidated an arrest supported b)/
probable cause solely because the officers failed to secure a warrant.*:
Therefore, once an exigency is involved, the American police may
arrest a person without even a warrant, not to mention a judicial
warrant. As has been analyzed before, in Anglo-American legal

% See Mincey V. Arizona, 437 U.S. 385, 390 (1978); Coolidge v. New Hampshire, 403 U.S. 443, 454-55
(1971); Johnson v. United States, 333 U.S. 10, 14-15 (1948).

% Johnson, 333 U.S. at 14.

% Coolidge, 403 U.S. at 453.

% Id. at 449.

¥ JAMES B. HADDAD ET AL., CASES AND COMMENTS ON CRIMINAL PROCEDURE 410 (6th ed. 2003).

40 United States v. Leon, 468 U.S. 897, 917 (1984).

4 Gerstein v. Pugh, 420 U.S. 103 (1975).
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systems, the law limits the use of arrests through the requirement of
probable cause, but Continental countries limit arrests by defining the
scope of targets. In China, almost all circumstances that are listed in
article 80 are exigencies.*> This explains why China’s Criminal
Procedure Law chooses not to require a judicial warrant. If a judicial
warrant were required, once a circumstance listed by article 80 of the
Criminal Procedure Law were to occur, the police would have to first
submit an application for criminal detention, then get a warrant issued
by a judge or magistrate, and then go to the crime scene to execute the
detention warrant. Usually, after accomplishing this process, the suspect
would have already disappeared from the crime scene. Only foolish
criminals would wait for the police to accomplish the whole warrant
application process and be apprehended at the crime scene. Therefore,
although China’s warrant requirements do not conform with some
Western requirements, they do not violate any fundamental principles
of criminal procedure that are commonly recognized throughout the
world.

C. Warrantless 1914 Arrests in Western Countries Are as Common as
in China

What is more, we can hardly find a warrant requirement in other
jurisdictions besides America. In England, a policeman may arrest any
person whom he has reasonable grounds to suspect of having
committed, committing or being about to commit an arrestable offence
without a warrant.® In Australia, a constable may arrest a person for an
offence without a warrant if the constable believes on reasonable
grounds that (a) the person has committed or is committing the offence;
and (b) proceedings by summons against the person would not achieve
one or more of the following purposes: (i) ensuring the appearance of
the person before a court in respect of the offence; (ii) preventing a
repetition or continuation of the offence or the commission of another
offence; (iii) preventing the concealment, loss or destruction of
evidence relating to the offence; (iv) preventing harassment of, or
interference with, a person who may be required to give evidence in
proceedings in respect of the offence; (v) preventing the fabrication of
evidence in re;supect of the offence; (vi) preserving the safety or welfare
of the person.** These circumstances are almost all identical to those
listed by China’s Criminal Procedure Law. In Continental countries,
there is no warrant requirement at least when conducting an arrest in
exigent occasions. For example, in Germany, an arrest with the purpose

42 Xingshi Susong Fa (JHJZEf14%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 80 (Chinalawinfo).

4 Police and Criminal Evidence Act, 1984, c. 60, 824 (Eng.).

4 Crimes Act 1914 (Cth) 83z (Austl.).
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of stopping and holding a flagrant criminal, making clear the arrestee’s
identity, or preventing the detainee from fleeing is always treated as a
provisional measure in exigencies and therefore is exempted from a
warrant.* In Japan, the arrest of flagrant criminals or quasi-flagrant
criminals is also exempted from a warrant.® In Germany and Japan, an
arrest in exigencies is itself an exception to the warrant requirement.

Even in America, an arrest warrant is not always required. First,
there are controversies on whether or not the American Constitution
requires a warrant when conducting a search or seizure because,
according to some scholars, the text of the Constitution mere% provides
“when warrants may not issue, not when they may, or must”.*" Second,
although the Supreme Court of America holds that a warrant is required
by the Constitution, there are many exceptions to this requirement. For
example, a police officer may make a warrantless entry into a home
when in hot pursuit of a fleeing felon.”® In other kinds of exigencies,
law enforcement representatives may also enter a home without a
warrant if they have probable cause to believe that if they do not enter
immediately: (1) evidence will be destroyed; (2) the suspect will
escape; or (3) harm will result to the police or others, either inside or
outside the dwelling.*

In conclusion, in both common law countries, including the U.S.,
and civil law countries, it is commonly accepted that the warrant
requirement for arrests in exigent circumstances is not necessary.

V. TIME PERIODS FOR CRIMINAL DETENTIONS AND THE “WITHOUT
UNNECESSARY DELAY”” REQUIREMENT

A. Time Periods for China’s Criminal Detentions

In China, there is no “reasonable time” or “without unreasonable
delay” expressed in the rules for criminal detentions. However, the
Criminal Procedure Law sets maximum time periods for different
circumstances. Generally speaking, time periods for criminal detentions
are composed of two parts: one for investigatory organs to submit a
request for an arrest, and another for the People’s Procuratorate to
examine the request and make a decision. The former depends on three
different circumstances, and the latter is specified as seven days.>® With
cases that are investigated by public security organs, there are three

“ Roxin, supra note 17, at 301-02.

4 Kouya, supra note 19, at 57, 64.

47 AKHIL R. AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE: FIRST PRINCIPLES 13 (1997).

4 United States v. Santana, 427 U.S. 38, 41 (1976).

4 Minnesota v. Olson, 495 U.S. 91, 91-92 (1990), see JOSHUA DRESSLER, UNDERSTANDING CRIMINAL
PROCEDURE 177 (2001).

% Xingshi Susong Fa (JI[EEifi4%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 89 (Chinalawinfo).
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types of time periods for criminal detentions under different
circumstances. First, if the public security organ deems it necessary to
arrest a detainee, it shall, within three days after the detention, submit a
request to the People’s Procuratorate for examination and approval.
Under this circumstance, the time period for detention is ten days in
total (with seven days plus three for the People’s Procuratorate to make
a decision). Second, under special circumstances, the time limit for
submitting a request for examination and approval may be extended by
one or four days. Therefore, the time period for detention is up to 14
days. Third, with respect to major suspects involved in crimes
committed from one place to another, repeatedly, or in a gang, the time
period for the public security organ to submit a request for examination
and approval may be extended to 30 days. Therefore, the time period in
such circumstance is up to 37 days in total.

According to the Criminal Procedure Law, if a case is directly
accepted by a People’s Procuratorate, the People’s Procuratorate also
has the power to decide a criminal detention. However, there are two
limits for the criminal detention decided by a People’s Procuratorate.
First, under only two circumstances may a People’s Procuratorate use
criminal detention: (1) if the suspect attempts to commit suicide or
escape after committing a crime, or he is a fugitive; (2) if there is a
likelihood of the suspect destroying or falsifying evidence or tallying
confessions.® Second, a criminal detention decided by a People’s
Procuratorate will be executed by the public security organ. With
respect to time periods of a criminal detention decided by a People’s
Procuratorate, the law sets two types of time limits. With respect to
ordinary cases, the time period for a People’s Procuratorate to make a
decision on whether or not to arrest the suspect is 14 days. With respect
to major cases in special circumstances, the time period for deciding on
an arrest may be extended by one to three days.>

There are noticeably two methods to calculate time periods for
China’s criminal detentions. One is only to count the time periods for
submitting a request for an arrest to the People’s Procuratorate, and the
other is to count both time periods for submitting the arrest request and
time periods for the People’s Procuratorate to examine the arrest
request. According to the former, the original longest time period for
criminal detention is seven days. According to the latter, the original
longest time period for criminal detention is 14 days. Although a
people’s Procuratorate is not a judicial organ, it is regarded as a judicial
organ in China, and is in practice entitled to the power of approving
arrests and pretrial detentions. Therefore, it should be treated as a

5 Xingshi Susong Fa (JfIZ=i%i/%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 163 (Chinalawinfo).
52 1d. art. 165.
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judicial organ. In this sense, particularly when compared to its
counterpart in Western countries, the time period for the People’s
Procuratorate to examine a request for arrests should not be counted as
part of the time period of a criminal detention. Henceforth, this essay
employs the former method in calculating the time period for criminal
detention. But in order to show China’s legal system as a whole, this
essay also employs the latter method to calculate time periods for
criminal detention in some occasions.

B. Shelter for Examination and the Prolonged Time Period for
Criminal Detention

The 1996 Criminal Procedure Law modified both the targets and
time periods of criminal detentions. With respect to the targets, the Law
changed the sixth and seventh targets of criminal detention. The original
sixth target, “if his identity is unknown and there is strong suspicion
that he is a person who commits crimes from one place to another”, was
replaced by “if he does not tell his true name and address and his
identity is unknown”. The seventh target, “if he is engaged in beating,
smashing, looting or raiding and is gravely undermining work,
production or public order”, was replaced by “if he is strongly
suspected of committing crimes from one place to another, repeatedly,
or in a gang”. The reason for these changes is that the Legislature
intended to incorporate targets of shelter for examination in the
Criminal Procedure Law. Correspondingly, the time period for the
seventh target of criminal detention was also extended from the original
seven days to thirty days.

Shelter for examination (Shourong Shencha) originated in 1961. At
that time, the CCP Central Committee approved the “Report Regarding
Resolutely Stopping the Free Movement of the Population”>® provided
by the Ministry of Public Security in order to restrict peasants from
migrating into the cities seeking food, shelter and jobs, which resulted
in various problems, such as with food supplies and public security. The
decision provided that, “any freely migrating people shall be sheltered
and dealt with respectively”, “those whose residences are not clear shall
be assembled to labor, and shall be dealt with while they are producing,
being educated and being examined”, and “those who are
anti-revolutionaries with destructive actions, those itinerate criminals,
and criminals escaped from re-educational camps shall be arrested,
rehabilitated through labor, or repatriated by the public security
organs”.>

% Guanyu Zhizhi Renkou Ziyou Liudong de Baogao (&:Tfilik ALlEHRENAVIRE) [A Report
Regarding Resolutely Stopping the Free Movement of the Population] (promulgated by the Ministry of Pub.
Sec, Nov. 11, 1961, effective Nov. 11, 1980) (Chinalawinfo).

% 1d.
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In 1975, the State Council approved the “Report on the Situation of
a Meeting concerning the National Railway Security”,>® which decided
to examine itinerants. Afterwards, the Ministry of Public Security made
a notice setting up shelter stations in prefecture districts and cities, a
method particularly targeting itinerant criminals. On February 29, 1980,
the State Council published the “Notice of Combining the Compulsory
Labor and Shelter for Examination as One Rehabilitation through
Labor”. This notice empowered the public security organs to shelter
those who committed minor offenses but were unwilling to provide
their true names, residences and identities; or those who committed
minor offenses under great suspicion of being itinerant, committed
multiple offenses, or colluded with a gang to commit crimes.

In 1983, with the start of the “Strike Hard Campaign”, the shelter for
examination stations were expanded to the county level. This made
shelter for examination a large depository for various kinds of criminal
suspects. The Ministry of Public Security published four notices on July
31, 1985; July 31, 1986; June 11, 1991; and February, 1992, requiring
all public security organs to strictly control, seriously regulate, further
control and decisively correct, respectively, the abuse of shelter for
examination, but the abuse of this measure was not changed.>” Each
year during the session of the NPC, there were many objections and
protests from deputies at each level. Scholars were appealing to
eliminate or reform the shelter for examination system t00.%® At last,
shelter for examination was eliminated and replaced by a prolonged
criminal detention through revising the Criminal Procedure Law by the

% Li Ziyun (ZFZ), Shourong Shencha Cunfei Zhizheng de Jieju (WA EFE{FE 2 FHIEEE) [The
Result of the Controversy on Shelter for Examination], 2 ZHEJANGSHENG ZHENGFA GUANGLI GANBU
XUEYUAN XUEBAO (I T BUEEH 5 F%59R) [J. ZHEIANG C. PoL. & L.] 10, 10-13 (1996).

% Guowuyuan guangyu Jiang Qiangzhi Laodong he Shourong Shencha Liangxiang Cuoshi Tongyi yu
Laodong Jiaoyang de Tongzhi ([ElS5Hes=T-Ioabilo7 ol B & PAIHE Tt — 157 shEERAY AL
[Notice of Combining the Compulsory Labor and Shelter for Examination as One Rehabilitation through
Labor] (promulgated by St. Council, Feb. 29, 1980, effective Feb. 29, 1980) art.2 (Chinalawinfo).

57 Xu Shaochen (1#2%5), Shourong Shencha Cuoshi de Lishi,Xianzhuang yu Chulu (g ZS 8 & fE 519
52~ FRIRSHE) [On the History, Current Situation and Resolution of Shelter for Examination], 4 JINGXUE
YANIIU (E£0157) Sci. POLICE] 12, 12-14 (1994).

% See Li Zhongcheng (Z2iE31) & Zhang Jianwei (5k7{3), Lun Feizhi Shourong Shencha (it 1FUEA
FF7T) [On the Elimination of Shelter for Examination], 4 FalUKexue (Zf#FI=) [L. ScI.] 47, 47-51 (1994)
(appealing to abolish this measure). But See Zhang Zipei (5&-£%), Lun Shourong Shencha de Gaige (iGUZ%
FHEAIIZEE) [On Reforming Shelter for Examination], 1 Heibei Faxue (R[1L%%7) [HeBEI L. Sci] 1, 1-4
(1990) (appealing to improve or reform this measure). See also Wang Jiancheng (F#£f%), Shourong Shencha
de Chulu Hezai (St FFEHIHIR{EIAE) [Where is the Way for Shelter for Examination], 6 Zhengfa Luntan
(Br£ietz) [PoL. Sci. & L. TRiB.] 41, 41-44 (1992). See also Pei Cangling (Z5%&1#%),Guanyu Shourong
Shencha de Yanjiu (52 UL EEEAIITZE) [A Research on Shelter for Examination], 5 Zhengzhi yu FalG(Eg
JE5AEE) [PoL. Sci. & L.] 38, 38-40 (1994).
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15" NPC Session in 1996.5° From then on, shelter for examination was
regarded as an illegal measure.®

In Western countries, the law unanimously requires the police to
bring the detainee to a judge quickly. For example, in Germany, the law
requires the police to bring the arrestee to a judge without delay.
Generally, the detainee must be brought to a judge within 24 hours, and
the judge decides whether or not to put the suspect into custody.®® In
Anglo-American legal systems, the law also sets up a requirement of
“bringing the detainee/arrestee to a judge without unnecessary delay”.
In some parts of Australia, including Victoria, Tasmania and the
Northern Territory, there was a common law requirement of “without
unreasonable delay” which permits an arrestee to be detained for
questioning and investigation for a reasonable time. However, this
requirement was gradually replaced by “questioning for a reasonable
time” by statute.5? In some other parts of Australia, such as Queensland
and New South Wales, the law sets a maximum time during which
police investigations and questions must be carried out. However, in
some other parts of Australia, such as Victoria, Tasmania and the
Northern Territory, the law permits the arrestee to be detained with no
set maximum period, just for reasonable time.®

Unlike the warrant requirement, time periods for criminal detention
are unacceptable.®* First, a time period as long as 37 days of criminal
detention is too long to be deemed under exigent circumstances. As we
have discussed in the first part of this essay, criminal detention is
regarded as a measure under exigent circumstances, and the original
longest period of criminal detention is seven days. In the Regulations
for Arrest and Criminal Detention promulgated originally in 1954, the
time period for a public security organ to submit a request for an arrest
after detaining a person is one to three days, and only under special
circumstances can the time period for submitting an arrest request be

% Gu Ang’ran (iiE:2%), Guanyu Zhonghua Renmin Gongheguo Xingshi Susong Fa Xiuzheng’an de
Shuoming (=F1E N RILFIEFISEIRIAKEIE 2 EZEREE) [Explanation of the Draft Amendments to
the Criminal Procedure Law of the PRC], 3 Zhonghua Renmin Gongheguo Quanguo Daibiao Dahui
Changwu Weiyuanhui Gongao (HfE A\ RILFIEREARRFEASEFZII=A) [THE STANDING
ComM. NAT’L PEOPLE'S CONG. GAZz.] 85, 85-89 (1996).

8 See Kam C. Wong, Police Powers and Control in the People’s Republic of China: The History of
Shoushen, 10 CoLuM. J. ASIAN L. 367, 36790 (1996) (the history of shelter and examination).

& Thomas Weigend, Deutsches Strafverfahren, translated in Deguo Xingshi Susong Chengxu ({2 E[JfZE
IFVARZR) [Criminal Procedure in Germany] 95 (Yue Liling (F5#LF2) & Wen Xiaojie (EE%E) trans. 2004).

62 HUNTERET AL., supra note 27, at 453.

8 Id. at 53.

& To bring the detainee to a judge without unnecessary delay contains two requirements: first, to bring the
detainee to a judge; second, to bring him to a judge without unnecessary delay. The first one is about who
shall has the power of deciding a pretrial detention, and the second one is about how long an investigatory
organ shall hold a detainee. This essay only discusses the second one. The first problem belongs to a much
more profound area and need to be discussed independently.
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extended to seven days. Although seven days is also a little longer than
that can be accepted in Western countries, the Chinese government may
contend that it is still a measure under exigent circumstances, and their
aims are stopping and apprehending flagrant or quasi-flagrant criminals
and bringing detainees to a judicial officer for further handling.
However, the time period for public security organs to submit an arrest
request after detaining a person was extended from seven days to thirty
days by the 1996 Criminal Procedure Law. This made criminal
detention not like a measure under exigent circumstances, but more like
a measure akin to pretrial detention, imposed by the public security
organ solely.

This is unconstitutional because, when historically interpreted, the
Constitution considered criminal detention as a measure under exigent
circumstances. Sometimes we do not know the intention of the
Constitution. Sometimes we do not know why a legal system is not
regulated in the Constitution. But at some times we can read the
meaning of the Constitution through documents about its legislation.
Based on this approach, the disclosed historical documents from the
drafting process of the 1954 Constitution explicitly say that criminal
detention was not incorporated into the Constitution because it is a
measure under exigent circumstances and its time period is significantly
short.% It is arguable that it is necessary for China’s Constitution to
incorporate criminal detention because many Western countries do so.
But it is a fact that when writing the Constitution, the Legislature did
not leave a space for criminal detention because they did not consider it
necessary.

It is understandable that when revising the 1979 Criminal Procedure
Law in 1996, the Legislature hoped to replace the so-called “shelter for
examination” with a prolonged criminal detention. This is why the
thirty-day time period for the public security organ to submit a written
request for an arrest is limited to circumstances where the suspect is
suspected of committing crimes repeatedly, from place to place, or in a
gang.% It is arguable that when such a revision was made in 1996, the
original relationship between the criminal detention and the
Constitution had been forgotten. From the perspective of the
Constitution, the prolonged time period for the criminal detention is a
problem. It is acknowledged in Western countries that it is difficult to
define how much time is considered “reasonable.” It is difficult to
define how long is too long for the police to bring a suspect to a judicial
officer for further examination as well. In this sense, it is arguable as to
whether the original seven-day time period for a criminal detention is

6 Han, supra note 3, at 248.
8 Xingshi Susong Fa (JI[EEifi/4%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (1996) art. 67 (Chinalawinfo).
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also acceptable even under the “reasonable time” or “without necessary
delay” context. However, a thirty-day time period for a criminal
detention can never be regarded as “reasonable time” for the police to
hold the suspect solely. Therefore, the prolonged time period for
criminal detention as set out in 1996 Criminal Procedure Law can
hardly be regarded as constitutional.

This result is due to the crime-control model of the criminal process.
According to Hebert Packer, the crime-control model deems the
repression of criminal conduct as by far the most important function of
the criminal process.®” To achieve this purpose, the crime-control
model focuses primarily on the efficiency of the criminal process to
screen suspects, determine guilt, and secure appropriate dispositions of
persons convicted of crimes.® This model, in order to operate
successfully, must procure a high rate of apprehension and conviction,
and must do so in a context where the magnitudes being dealt with are
very large. It follows that extrajudicial processes should be preferred to
judicial processes, and informal operations to formal operations.®® The
shelter for examination is a kind of measure that aims for crime-control
despite its inattention to human rights violations. Under regulations for
shelter for examination, a public security organ may detain a suspect for
as long as three months without any judicial approval. This could not be
accepted in any modern society. When the police used it as a measure
out of the Criminal Procedure Law promulgated in 1979, it was a kind
of informal process for avoiding the use of formal processes. This
conforms to what Packer has posited: the crime-control model prefers
informal operations to formal operations. With the incorporation of
shelter for examination into the Criminal Procedure Law, the Law itself
embodies another aspect of Packer’s description for a crime-control
process: preferring extrajudicial processes over judicial processes. The
law itself then became a model with more crime-control elements.

C. The Unlimited Time Period for Criminal Detention in Cases Where
the Suspect’s Identity Is Unknown

Both the 1996 and the 2012 Criminal Procedure Laws prescribe
only three types of time periods for criminal detentions: three days for
ordinary cases, seven days for maJor and complex cases, and thirty days
for cases involving itinerates.” Generally speaking, any criminal

67 Herbert L. Packer, Two Models of the Criminal Process, 113 U. PA. L. REV. 1, 9 (1964).

% Id. at 10.

8 Id.

™ The 1979 Criminal Procedure Law prescribes two types of time periods for criminal detentions: three
days in ordinary cases and seven days in major and complex cases. See Xingshi Susong Fa (FIZEiFiAE)
[Criminal Procedure Law] (promulgated by the Standing Comm. Nat’ | People’s Cong., Jul. 7, 1979, effective
Jan. 1, 1980) arts. 88-89 (Chinalawinfo).
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detention that surpasses the thirty-day time period will be regarded as
illegal. However, both the 1998 and 2012 Rules for Public Security
Organs to Handle Criminal Cases prescribe another time period for
criminal detentions which empowers the public security organ to detain
a suspect without time limits. In cases where the suspect does not
provide his true name and address, making his identity unknown, the
time period for his criminal detention will be counted from the day
when his identity is made known to the public security organ.”

This prescription promulgated by the Ministry of Public Security is
commonly regarded as illegal among Chinese legal scholars. Its origin
is article 128 of the 1996 Criminal Procedure Law,’?> which prescribes
that “if the suspect does not tell his true name and address and his
identity is unknown, the investigation time period for holding him in
custody shall be calculated from the date on which his identity is found
out”. Here “the investigation time period for holding him in custody”
refers explicitly to the time period after the suspect has already been
arrested, and is not applicable to the time period for criminal
detention.” Unfortunately, the 2012 Rules for Public Security Organs
to Handle Criminal Cases still sticks to the illegal rules promulgated in
1998 and thus this simple error continues.

It is a tradition that once a new law is promulgated, related organs or
government  departments  will  promulgate  corresponding
implementation rules. In 1996, after the Criminal Procedure Law was
revised the first time, the Supreme People’s Court, Supreme People’s
Procuratorate, Ministry of Public Security, Ministry of State Security,
and Ministry of Justice each promulgated rules concerning the
implementation of the Criminal Procedure Law. This appeared again
when the 2012 Criminal Procedure Law was promulgated. It is alleged
that all these rules are within the scope of these organs’ powers, but this
IS in the sense that they are related to how they should perform their
duties respectively. Since there is no Constitutional review or legality
review in the Chinese legal system, sometimes these rules violate rules
prescribed by the Criminal Procedure Law without challenges.

™ In cases where the suspect does not provide his true name and address, and thus his identity is
unknown, the public security organ shall examine his identity, and with the approval of the president of the
public security bureau at or higher than a county level, the time period for his criminal detention shall be
counted from the day when his identity is made known. art. 126, 2012. See Gongan Jiguan Banli Xingshi
Anjian Chengxu Guiding (Z2\Z24153 R EEZE AL HLEE) [Rules for Public Security Organs to Handle
Criminal Cases] (promulgated by the executive meeting of public security ministers., Dec. 3, 2012, effective
Jan. 1, 2013) art. 126 (Chinalawinfo).

"2 See Xingshi Susong Fa (JRIZE1F14%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (1996) art. 128. See also Xingshi Susong Fa (=&
f1A7%) [Criminal Procedure Law] (promulgated by the Standing Comm. Nat’l People’s Cong., Jul. 1, 1979,
effective Jan. 1, 1980) (2012) art. 158 (Chinalawinfo).

3 Chen Guangzhong (F4y¢Hr), Xingshi Susong Fa Shishi Wenti Yanjiu (FFEE1F1A £ Al F5T)
[Research on Issues on Implementing of the Criminal Procedure Law] 94-95 (2000).
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Sometimes there are challenges from legal scholars, but in most
occasions, such challenges go without responses.

V1. OTHER PROCEDURAL SAFEGUARDS FOR CRIMINAL DETENTIONS

A. Sending the Detainee to a Detention House Immediately

Although there is no requirement of “bringing the detainee to a
judge without necessary delay”, China’s Criminal Procedure Law does
require the police department to send the detainee to a detention house
as quickly as they can. According to the Criminal Procedure Law, the
public security organ shall send the detainee to a detention house or jail
immediately after detaining him, no later than 24 hours.™ This
requirement was originally prescribed by the 1998 Provisions on the
Procedures for Handling Criminal Cases by Public Security Organs”
and incorporated into the Criminal Procedure Law when it was revised
in 2012. One of the Legislature’s intentions by adding this requirement
is to assure that the detainee will be interrogated in a detention house
instead of other places so that the detainee’s procedural rights,
particularly the right not to be tortured, will be better protected.
Interrogations occurring in a detention house suffer from more
restrictions and rules and are executed more strictly than in other
places.”® It is also the first time the Criminal Procedure Law uses the
term “jail” to describe the condition after the suspect has been detained.
However, this does not change the nature of criminal detention as a
measure of stopping, apprehending and bringing a person to law
enforcement in exigent circumstances. Nevertheless, this expression did
make the issue complicated and confusing.

B. Notifying the Detainee ’s Family or the Unit to Which He Belongs

In addition, the public security organ must notify the detainee’s
family or the unit to which he belongs of the reasons for detention and
the place of custody, except in circumstances where such notification
would hinder the investigation or there is no way of notifying them.”’

™ Xingshi Susong Fa (JA[EEif124)%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 83(2) (Chinalawinfo).

® Gong’an Jiguan Banli Xingshi Anjian Chengxu Guiding (/A\ZEH1452 3 ZEHFZ R HLE)
[Provisions on the Procedures for Handling Criminal Cases by Public Security Organs] (promulgated by
Ministry of Pub. Sec., Apr. 20, 1998, effective May 14, 1998) art. 107 (Chinalawinfo).

8 To send the detainee to a detention house will also be helpful for investigatory organs to prevent him
from escaping, committing suicide, or dying from diseases. See Lang Sheng (E[$f4), Zhonghua Renmin
Gongheguo Xingshi Susong Fa Xiugai yu Shiyong (14 A RHFIEFEFIAEEN SER) [The
Revisions and Implementation of the Criminal Procedure Law of the People’s Republic of China] 183 (Lang
Sheng (BLHE) et al. eds., 2012).

T Xingshi Susong Fa (JF/E5if14%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 83 (Chinalawinfo).
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There are two exceptions to the requirement of notification. One is if
there is no way of notifying. This includes the following circumstances:
(1) the suspect does not provide his true name and his address and
therefore his identity is unknown; (2) the suspect has no relatives; (3)
there are problems in contacting relatives of the suspect using the
contact information provided by the suspect; and (4) there is no way to
contact them because of natural disasters.”® The other exception is
when notification would hinder the investigation. This includes three
circumstances: (1) it is likely that the suspect will destroy or falsify
evidence, hamper the testimony of witnesses, or to tally confession; (2)
it is likely the co-conspirators will escape from or interfere with the
investigation; and (3) relatives of the suspect have a vested interest in
the outcome of the case.” With respect to the second exception, once
the circumstance hampering an investigation disappears, the public
security organ must immediately notify the detainee’s family.

C. Interrogating the Detainee within 24 Hours

The law also requires the investigatory organ to interrogate the
detainee within 24 hours. If the investigatory body finds that the
detainee should not have been detained, it must release him
immediately and issue him with a release certificate. If the public
security organ finds it necessary to arrest the detainee but the evidence
for an arrest is still insufficient, it may allow the detainee to obtain a
guarantor pending trial or place him under residential surveillance.®
This requirement is regarded as protection for the suspect because it
helps the public security organ to correct any likely errors as soon as
possible. It also allows for the release of the wrongfully detained person
without unnecessary delay. However, this requirement also functions as
a crime-control method. Through quick interrogation, the public
security organ may easily get a confession before the true criminals
have an opportunity to falsify exculpations.®

D. Notifying the Local Public Security Organ When Detaining a Person
in Another Place

When a public security organ seeks to detain or arrest a person in
another place, it shall inform the public security organ in the place
where the person to be detained or arrested stays, and the public

 Gong’an Jiguan Banli Xingshi Anjian Chengxu Guiding (AZ2H14% I EZ R FHLE)
[Provisions on the Procedures for Handling Criminal Cases by Public Security Organs] (promulgated by
Muinistry of Pub. Sec., Apr. 20, 1998, effective May 14, 1998) art. 109 (Chinalawinfo).

™ 1d. art. 123.

8 Xingshi Susong Fa (JfIZ=i%i/%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 83 (Chinalawinfo).

8 Y1 YANYOU, UNDERSTANDING CHINA’S CRIMINAL PROCEDURE 78 (2011).
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security organ there (the local public security organ) is required to
cooperate in the action.®? Notification offers protection to local people
from being secretly apprehended by law enforcements in other places. It
is a little strange that this function depends on examination by local
public security organs, but the law does not explicitly require an
examination from local public security organs. We may also interpret
this provision in another way. That is, its intention is merely to impose
upon local public security organs a duty of cooperation when
investigators from other places come and execute a criminal detention
upon local people.

This leads us back to the issue of the nature of criminal detention. If
a criminal detention is a measure under exigent circumstances, the right
way to handle the case in the above circumstance is to inform the local
public security organ to execute the apprehending. However, the
Criminal Procedure Law chooses not to let the local public security
organ execute the criminal detention. Instead, it lets the public security
organ that investigates the case execute the criminal detention in
another place. This arrangement further decreases criminal detention’s
nature as a measure designed for exigent circumstances. It is
understandable that this provision was added by the 1996 Criminal
Procedure Law and inherited by the 2012 Criminal Procedure Law. It is
arguable that the 1996 Criminal Procedure Law decreased the criminal
detention’s nature as a measure in exigent circumstances. This
argument will inevitably implicate the constitutional issue discussed
earlier.

V1. EXCLUSIONARY RULES

A. Exclusionary Rules for Violating Compulsory Requirements: In
General

In Western countries, particularly in common law systems,
exclusionary rules provide a popular remedy for citizens whose
personal freedoms have been violated in criminal process. For example,
in Australia, the arrestee has the right to silence and to be informed
thereof® the right to communicate with a lawyer and a relative or
friend,®* the right to an interpreter,® and the right to have questioning

8 See Xingshi Susong Fa (JHIZE1F147%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (1996) art. 62. See also Xingshi Susong Fa (JHI|Z&ff
147£) [Criminal Procedure Law] (promulgated by the Standing Comm. Nat’l People’s Cong., Jul. 1, 1979,
effective Jan. 1, 1980) (2012) art. 81 (Chinalawinfo).

8 Crimes Act 1958 (Vic) s 464A3 (Austl.); Criminal Law-Detention and Interrogation Act 1995 (Tas) s 9
(Austl.); Evidence Act 2001 (Tas) s 139 (Austl.).

8 Criminal Law: Detention and Interrogation Act 1995 (Tas) s 6 (Austl.).

8 Crimes Act 1958 (Vic) ss 464D (Austl.).
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by police electronically recorded.® Failure to comply with these
provisions may lead to evidence being excluded on the basis that it was
unfairly, illegally, or improperly obtained.®” In America, according to
the Fourth Amendment of the Constitution, a person is seized by an
officer when he is physically restrained or ordered to stop so that he can
be frisked or questioned on the street, intentionally shot by the officer,
taken into custody and brought to a police station for questioning or
fingerprinting, ordered to pull his car off the highway for questioning or
to receive a traffic citation, or intentionally forced to stop his car by
means of a roadblock.2® In the above-mentioned situations, the law
either requires law enforcement representatives to have a probable
cause and warrant, or requires them to have a reasonable suspicion to
conduct a Terry style seizure.®® Violating of these requirements may
lead to exclusion of evidence.

B. Exclusionary Rules in China

In China, violating rules for compulsory measures does not
necessarily lead to exclusion of evidence. China promulgated Rules for
Excluding Illegally Obtained Evidence in Handling Criminal Cases in
2010 (hereinafter, Rules for Excluding Illegally Obtained Evidence). In
this legal document, all evidence is divided into two groups: testimonial
evidence and real evidence. Testimonial evidence includes confessions
of suspects and defendants, statements of victims, and testimonies of
witnesses. Real evidence includes physical evidence and documentary
evidence.

With respect to testimonial evidence, the law excludes confessions
obtained through illegal means such as torture, as well as victim
statements and witness testimony obtained through illegal means such
as brutality and menace (RFIAIRGEEESFIEZE T ARV TEAE
A~ W OISR RS~ B S RE DA EAIE TS -
WEANFA > EBTIREZ IR < SRCEFIANIREASHIEE - N
L DUHERR, R BE1E 7 E ZEAVARHE). ™ The law also excludes
documentary and real evidence obtained through obviously illegal
means where the use of the fruit of illegal methods will result in
significant miscarriages of justice (¥7Jiff ~ T EAVENSHA BB AR
MUE > Al eI A IE BT HIAY » N4 DLAD IE BE R T & BRARE,
G ZPIE ~ BN RETE N E ZEAVARSE).> The 2012 revised

% Evidence Act 2001 (Tas) s 85A (Austl.)

8 HUNTER ET AL., supra note 27, at 454.

8 DRESSLER, supra note 24, at 132,

% Terry v. Ohio, 392 U.S. 1, 20-21 (1968).

% Xingshi Susong Fa (fIZ=i%i/%) [Criminal Procedure Law] (promulgated by the Standing Comm.
Nat’l People’s Cong., Jul. 1, 1979, effective Jan. 1, 1980) (2012) art. 54 (Chinalawinfo).

% d.
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Criminal Procedure Law copied these rules. Article 54 of the 2012 CPL
provides:

Confessions of the criminal suspects and defendants obtained
through the measure of torture and etc. and testimonies of
witnesses and statements of victims obtained through methods of
brutality, menace and etc., shall all be excluded. Where the
process of obtaining physical or documentary evidence is illegal,
and the illegality may seriously affect the administration of
justice, it must be a correction to the process or a reasonable
explanation shall be provided, or the evidence shall be excluded.

According to these rules, evidence may be excluded in two
situations. First, with respect to oral or testimonial evidence, if torture,
brutality, menace or other illegal methods are involved, then the
evidence shall be excluded. Second, if the process of obtaining the
physical or documentary evidence is illegal, admitting the evidence will
seriously damage to the administration of justice, and if no corrections
are made, and a reasonable explanation is not provided, the evidence
will therefore be excluded.

These rules do not explicitly mention whether or not they are
applicable when a compulsory measure is illegally imposed upon a
person. Whether or not exclusionary rules are applicable to cases where
compulsory measure is imposed upon a suspect or a defendant depends
on how article 54 is interpreted. If a compulsory measure illegally
imposed upon a person is regarded as one of the illegal methods that
article 54 aims to prohibit, then the confession of the suspect or
defendant who suffers from the illegal compulsory measures shall also
be excluded. In addition, if it is so, all physical or documentary
evidence may also be excluded on the basis of having been obtained
through illegal compulsory measures. Consequently, if a suspect suffers
from an illegal criminal detention, that is, he is not a target listed in
article 80 of the CPL, or the time period for his detention surpasses the
limits that is set up by the law, all evidence, including his confessions
and other physical or documentary evidence, may be challenged on the
basis of the illegality of the process.

This is theoretically true. In a recently published book written after
the promulgation of the 2012 Criminal Procedure Law, the author
argues that when a suspect is illegally imposed upon by a compulsory
‘measure, including criminal detention, the confessions he made
thereafter, and other evidence obtained through the illegal compulsory
measures, shall all be excluded on the basis that such illegal measures
violates the suspect’s fundamental rights and admitting such evidence
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will severely endanger the administration of justice.®> However, in
other books that mainly aim at interpreting the 2012 Criminal
Procedure Law, such a statement has not appeared. It is understandable
that the mainstream opinion does not support the above interpretation.
However, we still believe that challenges against evidence obtained
from illegally imposed criminal detentions will appear in practice, and
excluding such evidence will appear sporadically, and become a
principle one day in the future.

VIII. CoNCLUSION

It is not easy to compare China’s criminal detention with its
counterparts in Western countries. It sometimes looks like the arrest in
the West, and sometimes looks like a pre-trial detention. Whatever it
looks like, it looks necessarily like itself. It is a measure with Chinese
characteristics.

Viewing from historical sources, China’s criminal detention bears
more similarity to arrest than pretrial detention in Western societies.
This is because, first, in the draft of the 1954 Constitution, criminal
detention was designed as a measure under exigent circumstances, in
contrast with arrest, which was designed as a measure of pretrial
detention. Second, targets of criminal detention are flagrant criminals,
quasi-flagrant criminals, major suspects and persons who are likely to
hamper investigation, prosecution and trial. Thus, criminal detention
is made only for exigent circumstances. Third, time periods for criminal
detentions show that a criminal detention could only be a measure
under exigent circumstances, at least for ordinary cases. It is based on
these observations that this essay defines criminal detention as a
measure under exigent circumstances, and argues that we shall treat it
as an arrest instead of a pretrial detention although it can also lead to a
comparatively long detention in effect.

This does not necessarily mean that the nature of criminal detention
has never been modified through revisions of the Criminal Procedure
Law. In 1996, when China’s Criminal Procedure Law was revised the
first time, targets for itinerates were incorporated into criminal
detention, and time periods were lengthened from seven to thirty days.
In 2012, the requirement of notifying the local public security organ
when executing a criminal detention in another place was also added to
the Criminal Procedure Law and this change further decreased the
provisional nature of criminal detention. Some may argue that China’s
Legislature intended to decrease or weaken the provisional nature of
criminal detentions. This is unfortunately true. However, to argue for
such points will ruin efforts to establish constitutionalism because such

%2 Y1 YANYOU, CRIMINAL PROCEDURE LAW: RULES, RATIONALE, AND APPLICATION 255 (4th ed. 2013).
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an approach towards interpreting the law will finally lead us to rules
that are essentially unconstitutional. Furthermore, even if such an
argument stands, to posit criminal detention as a measure under exigent
circumstances still helps us have a fuller understanding of the overall
structure of China’s compulsory measures.

China’s Criminal Procedure Law also sets up restrictions on law
enforcement in executing criminal detentions. The target approach
restricts the scope of the application of the criminal detention, and
functions as the “probable cause” restriction in the common law
context. The warrant requirement is another legal mechanism aimed at
mitigating the arbitrariness of criminal detention. Although it seems that
the outer checks and balances are lacking with respect to issuance of
criminal detention warrants, this mechanism is acceptable even from the
Western point of view. What really counts is the prolonged time period
for the criminal detention, because it not only destroys the nature of
criminal detention as a measure under exigent circumstances, but also
endangers suspects’ fundamental rights in the criminal process. Since
the prolonged time period for criminal detention is tightly connected to
efforts to weaken its provisional nature that started with the revision of
the Criminal Procedure Law in 1996, the road to making it shorter is of
course the road to return to its nature as a provisional measure under
exigent circumstances, as designed in the 1954 Constitution and
inherited by the 1979 Criminal Procedure Law.

Remedies for violating rules for criminal detention are also a
problem. If the exclusionary rule is a desirable remedy for these rules, it
shall wait for a criminal procedure model that is more lenient to
criminal suspects.
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